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ITIPUJEM, IIOBJIAYEIHE V1 CYCIIEH3UJA YTTAHCTBA
Y EBPOIICKOJ] YHUJA

AIICTPAKT

Yuenrhe gp>xaBa y EBponckoj yHuji je BpeMeHoM eBonynpaino. Homenn dene-
PaTHMIM eJTaHOM, OPOjHU TeopeTIdapy CMaTpaIn Cy Ja je WIAHCTBO Yy eBPOICKMM
3ajemHuIIaMa KoHauHo. CeljecioHu3Ma Hehe SUTH jep MHCTUTYIVIOHAIHY CUCTEM
3ajegHMLA ¥ YHUje cagpxu ¢pefepanHe eleMeHTe. VIHTerpalLnja je OTUIIIA UCY-
BIIIE JaJieKo Ja du cellecyja dula MCIUIATUBA U paljMOHAIHA. YOCTAIOM LyTHU
HM3 TOJMHA CaMO Cy IIPMMaHe HOBE, a HU jeJjHa Jp>KaBa YIaHMIIA HUje M3allla
n3 3ajegunua u Yunje. Ilo yjennmemy e Hemauke, IOCTENHO y IPUBPEHO U
memorpadcKu Hajjadoj Ap>xaBy WiaHULM Ipeosraabyje koHenepantHo cTaHo-
Bumte. EBporcka yHyja je caBes gpkaBa Koje HUCY U3I'yOuIe CBOj CyBepeHN-
TeT J IpaBoO Ha caMoonpefie/berbe. OBO MUIIbere IOTBpheHo je yroBopuma U3
JTncadona us 2009. ropmHe. V3sMeHaMa yroBopa 0 OCHUBaY 3BaHIMYHO je YHETa
ofipenda o IpaBy Ha IIOB/IAYelbe U3 WIAHCTBA y EBporckoj yuuju. Y EBpornckoj
YHUjU 3aCUTYPHO B/IaJja IeMOKPATHja, jep je U CelleCMOHM3aM JJO3BO/beH. YHU-
ja Huje 3aTBOP, 13 e MoXKe fia ce u3abe. OHa Kajia jeHa Off fprKaBa WiaHNUIIA
HE nomTyje €BPOIICKE Q)YHHaMeHTaHHe BpE€AHOCTN, N3 NPAKTUYIHNX pa3jiora
npepsubeHa je 1 mpuBpeMeHa cyclieH3uja WwiaHcTBa. [la u je 3dor cBe mper-
XOJJHO HaBeJIeHOT, CaMO II0CTOjatbe EBpoInicKke yHUje MocTana peaTuBHa CTBap
VIV TTPO/Ia3Ha MojaBa?l

KJbYYHE PEYM: EBporncka yHuja, dpenepanusam, mpujeM y WIaHCTBO, CELieCH-
OHM3aM, CyCII€H3Mja Y/IaHCTBA.
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1. YBog

VI3BOpHO 0ff OCHMBamba eBPOICKMX 33jeHNIIA TOKOM IefleCeTUX IrofjiHa
IPOIIJIOT BeKa IIPOIleC eBPOIICKe NHTErpalnje je d1o OTBOPeH 3a IpyjeM HOBUX
yranuna. On 6 gp>XaBa YIaHUIA OCHMBaYa EBPONCKUX 3ajejHNIIA, JaHALIbA
EBporncka yHuja gocturnia je 27 4yianuua. Yropop o EBponckoj yHuju y uiany 49
IIOCTaB/ba OCHOBHO Ha4esIo y Besy ca npornpermeM. CBaka eBpOIICKa ip>KaBa Koja
HOUITYje BPeJHOCTH CaJip>KaHe Y 4IaHy 2 OBOT YTOBOPa, MOXKe [ia 3aTpayku fia I1o-
ctaHe yraHuua EBponcke ynuje. Yman 2 yropopa o EBpOIICKOj yHMjI ITaK Hamaxxe
Ia je EBporicka yHMja 3acCHOBaHa Ha BPeTHOCTMIMA ITOIITOBamba /byCKOT JOCTOjaH-
CTBa, c110d0fie, IeMOKpaTHje, jelHaKOCTI, IIPaBHe Ap>KaBe, Kao 1 Ha MOIITOBAIbY
JbY[ICKMX IIpaBa, YK/by4yjyhu npaBa MamwmHa. OBe BpeTHOCTH Cy 3ajelHNYKeE fIp-
»KaBaMa WIAHUIAMay APYLITBY 0COOEHOM IO [Ty paIn3My, HeTUCKPUMIHALUI,
TOJIepaHLUjI, TIPABAY, COMMAAPHOCTI 1 jeflHAKOCTU u3Mehy >keHa v MynIKapaa.

Y Besu ca murameM cenecuje gp>kaBa WiaHna EBpoIcKe yHmje ocTojana ¢y
TeopujcKa pasMuMontaxkema. I1o jeHoj Te3u ncTyname Huje 1o Moryhe 3dor
dbenepamHnx ofmmka EBporcke ekoHOMCKe 3ajefHuUIIE.

PemeweM capprxanoM y npepory EBpornckor ycraBa n3 2005. Koje je KacHUje
npeHeto y /Iucadoncke yrosope us 2009. rogyuHe paspelieHe Cy CBe HeJOyMuIie
y Be3M ca NuTameM ucrynama s Esporncke yHuje.! Hanme, yrosopom o Espor-
ckoj yHmju u3 JIncadoHa, n3pmunro je npenpubheHo npapo fpkaBa WIAHNUIA [
Y CK/Iafly ca CBOjUM yCTaBHUM IIPABU/IMMA JOHECY OJIYKY O »IIOB/Ia4eby« M3
Esporncke yHmje.’

Yrosopuma n3 AMcreppama u Hute dmna je mpensubena moryhnoct cycrnen-
moBama yyemha fgp>kaBe yiaHuIe y EBpoOICkoj yHMjU, YKOIMKO KpIIN OCHOBHE
BPELHOCTH Ha KojuMa je oBa 3acHoBaHa (Manin, 2005: 115). [TomeHyTO pelere
du10 je HeONXOAHO fja 811 ce MONyHM/Ia IpaBHA IIPasHIMHA KOja OM HacTasa y CIIy-
4ajy [la je[lHa VI BULIE p>KaBa YIAHNUIIA KPIIe /by/ICKa IIPaBa MM HE IOIITYjy
HayesIa IEMOKPATCKOT OMUTUYKOT CUCTEMA M TPXKUILHE IPUBPEE.

I TIpepor yrosopa o EBpornckom ycrasy, wias I-59.

2Yan 50 cras 1 yroeopa o EBpornckoj yauju.
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2. IIpucryname gp>xaBa EBponckoj yaujn

2.1. Yenosu uipujema y Eepoticky yHujy
2.1.1. Craryc mebyHapogHo npusHare gp>xaBe

Y wnancrBo y EBporickoj yHuju Moske fa dyne npumbena MehyHapogHo mpu-
3Hara fip>kaBa. Hajdorpy 1oKa3 3a TO je YIAHCTBO y OPraHM3aALMjU YjeINbeHnX
Hanyja. Kangupgar 3a nmpujem y YHujy Tpeda fa uma ip)kaBHe OfIMKe, Tj. CTa-
HOBHUIITBO, TEPUTOPUjY ¥ OPTaHM30BaHy MOAUTUYKY BIACT. Y BE3U Ca OBUM
IIOCTIEbYIM YCIOBOM I10jaBUJIE CY CE€ HEIOYMILIE y BE3M Ca Jp)KaBaMa Koje UMajy
teputopujante npodneme. Ilpumepa pagu Kumap je nope/beH Ha jy>kKHM I'PUKY U
CEBEPHIU JIe0 MOJL TYPCKOM OKyTanujoM. Y cymTuHM, npujeM Kumpa y EBponcky
YHU]jY je JoHeKIe pasjacHMo cTBapy. Hanme ykonuko fgp>kase wianune EBporicke
yHMje IPU3HAjy TEPUTOPUjaTHY LIeJIOBUTOCT ApXKaBe KaHAMATa, MOr'Yh je mbeH
IpujeM MaKo Ta Ap>kaBa defactoHe KOHTPOJIMIIE jefjaH ie0 CBOje Teputopuje. Y
TOM CTy4ajy, mpaBo EBporicke yHuje npumemnsahe ce y 0HOM fiey 3eM/be KOjoM
IIOMEHYTa IpyKaBa yIIpaB/ba, CBe JOK HaJ IIeJIOKYITHOM TEPUTOPUjOM He TIOBPaTH
CyBEpPEHUTET.

2.1.2. Teorpadcku Kpurepujym npunagHnmTBa EBponckoM KOHTMHEHTY

/13 ynana 49 yrosopa o EBporckoj yHuju mpoucTide fia y TepUTOPHjaTHOM
CMUCTTY Ap>KaBa KaHAUAT 3a WIAHCTBO Tpeda ma dyne Ha mpocTopy EBponckor
KOHTWHeHTa. EBporicka nHTerpanmja je pernoHaaHe Npupofie, BEeHO Iperhe Ha
Iipyre KOHTMHEHTe He 81 OM/I0 CBPCUCXOHO, 003MPOM Ha eKOHOMCKE U KY/TY-
posIolIKe pasnuKe. Y TOM CMUCTY KaHAUAATYpy Mapoka 3a 4iaHcTBO n3 1987.
rofyHe Hije y3eTa y pasmarpame (Isaac et Blanquet, 2012: 39). Mebytuwm, jaBune
Cy Ce HeTloyMMIle Y Be3U ca Jjp)KaBaMa unja JpyKaBHA TePUTOPHja je CaMo JIeTIoM
y EBponu, monyt Typcke. C TuM y Be3u Tpeda umatu y Bufy ga Typcka KaHIM-
IaTypa Huje ocriopaBaHa 300r reorpadckux passora, seh Buire 300r crama fe-
MOKpaTHje 1 /by[ICKMX ITpaBa. VImak Huje 6110 MOTITYHO 3aHEMApP/bUB ApPTYMEHT Jia
je Typcka mprkaBa koja ce y Hajpehoj Mepu Hamasy y Asuju u 4nje CTaHOBHUIITBO
IpuUIaja MCAaMCKOj KyATYPU ¥ BUBMIN3ALMj/. Y CBAKOM CTy4ajy IOBO/BHO je fa
ce caMo JIeo TepUTOpHje Ap)KaBe KaHAM/aTa Hanasn y EBponu ja Ou mweH 3axTeB
3a IpujeM 010 Haue/THO PUXBAT/bYB.

2.1.3. leMOKpaTCKM HOMUTUYKHU CHCTEM, MOMITOBamhe /bYJCKNX IpaBa

CradnuiHe IeMOKpaTCKe MHCTUTYLIMje Y IO TOBambe JbY/ICKUX ITpaBa U3BOP-
Ho dunucy npehyTHu ycnoBy, 003MpoM jja y yroBopy o EBpoIickoj eKoHOMCKOj
3ajeHMIV HUCY OM/IM cafip>kaHu. Y Ipakcu mpujeM Huje dumo moryh cBe ok
ce oy He ucnyHe. [Ipumepa papu I'puka je 1961. roguHe 3aK/byunsia CriopayM o
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HNpUAPYKUBamby ca EBpOIICKOM eKOHOMCKOM 33jeIHUIIOM, a/iy Huje Mor/a fa dyzie
IpMMJ/bEHA y HEeHO WIAHCTBO CBe JIOK je BIafiaa BojHa XyHTa (1967-1974). Victn
nonoxkaj nmare cy lllnanuja 1 mopTyranmja y BpeMe BIacTU AUKTaTOPCKUX PEXKU-
ma @panka (Francisko Franco) n Canasapa (Antonio de Oliveira Salazar). Janac
je 4maH 2 yroBopa o EBpOIICKOj yHMjU KOjU C€ OJHOCU IEMOKPATH]jy, BIafaBUHY
IIpaBa I OCHOBHA Jby/iCKa IIpaBa 1 (JOPMaTHO HEM30CTABHY YC/IOB 3a YIAHCTBO Y
EBpornckoj yuuju. Kanpuzar 3a 4laHCTO MOpa Jia Ie/I UE0IOIIKE CTABOBE BJla-
majyhe y ppyrum ngpxaBama wiaHumaMma EBporcke yHnje.

2.1.4. Tp>xuIHa IpUBpea U JOBO/bAH CTEIICH eKOHOMCKE Pa3BUjeHOCTH

Ha cacranky EBpornckor caBera y Konenxareny y jyny 1993. roguse y KOHTeK-
CTy KaHAMJATypa Ap)KaBa LieHTpasiHe 1 ucroyne Espore, dunn cy jacHuje oppe-
benn ycnosu 3a mpujem y uwrancrso y EBporncky yHujy. EBponicku caser je nirao
lajbe Off OHOTA LITO je cafpykao Taja Bakehm yroBop o EBporickoj 3ajemannm
(Bulletin, 1993). EBporcku caBer je TpaXkuo o KaHAM/ATa Ia UMa O P>XKUBY Tp-
JKUIIHY IPUBPENY, Kao M KallallUTeT Jja U3 PXKYM KOHKYPEHIMjy Ha YHYTPallbeM
€BPOIICKOM TP>KUIITY. [lakiie oBJie je ped 0 IpUBpPey 3aCHOBAHO] Ha 33ajeMYE€HOM
IIpaBYy Ha IPYBATHY CBOjIHY HaJl CPEJCTBIMA 32 IPOU3BO/ Y, CIOOO/IHOj TPXKM-
IIHOj yTakMuy, npepysehnma koja cy cocodHa jja ce yk/pyde y OLITPY €BpOII-
CKY TPXKUIIHY YTaKMUILY.

2.1.5. IIpaBHe TekoBuHe EBpornicke yHuje

Ip>xaBa KaHAUAAT 3a npujeM y EBponcky yH1jy Mopa fa dyne cripemHa
71a de3 ycmoB/baBama IPUXBATH U YHECE Y CBOje HAI[MOHATHO 3aKOHO/IaBCTBO-
acquiscommunautaireVINTH IIpaBHe TeKoBUHe EBporicke yHuje. Ped je mpe cera
0 ofipefdaMa yroBopa 0 OCHUBamY (M3BPOHO IIPAaBO) Kao U O M3BENEHOM IIPaBY
(ypende, nupexTuBe, Of/IyKe), alu ¥ MHTEPHe cropadyMe Meby np>kaBama 4a-
HunaM u MehyHapozHe yrosope Koje je sak/pyunia Yauja. HoponpummbeHna dra-
HILIa MOXKE Jla 3aTpaXky IPUBPEMEHa OICTYIIalba Off yHe IPUMEHeE II0jeTHUX
ZIernoBa IpaBa EBporicke yH1je, y TOKY T3B IIpeniasHor nepuopa (Manin, 2005: 106).

2.2. Ilociuyiiax tpujema y Eepoticky yHujy

IToctynak npujema gpxasa y EBporicky yHnjy je cnoxxer. OcodeH je o ¢asa-
Ma y KOjuMa K/byYHY Y/IOTy Majy MHCTUTYIje YHuje 1 daszaMa Koje ce OfiBujajy
y cknmafy ca npaBunnMa mebhynapogsor mpasa. @opMaTHOM IIOCTYTIKY HPUCTY-
nama Hajyemhe mperxonu 3akpyunBamwe Ciopasyma o upugpyrusary nsmeby
EBporicke yHmje u ipKaBe IIOTEHIMjaTHOT KaHAM/IaTa 3a YIAaHCTBO. Y TOM CMUCITY
3a ipxaBe Jyroucroune Espone npunpemmenn cy Ciopasymu o citiadunusayuju
u apugpyscusary (SSP) umjn je mpegMeT NpUK/bydNBambe p>KaBe HIOTINCHNIIA
TpxuTy EBporicke yHuje kpo3 mporec MehycodHor yknaama apuHa, OffHOCHO
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CTBpame MOfIpyYja c7I0d0/jHe TPrOBMHCKE pasMeHe, yKI/jabe Ipelpeka 3a c1o-
dofiHO mpy>Kame ycIyra u KpeTarma KalliuTasa, IIPYMeHa eBPOIICKOT 3aKOHO/aB-
CTBa y LjM/by OCTBapuBaba 1000 He KOHKYpeHIIIje, HopManu3aluja ogHoca
IpUAPYKeHe Ip>KaBe ca CyceAyMa Kao 1 lbeHO YK/byulBambe Y 3ajelHIYKY CII0/b-
HY 11 8e30eJHOCHY TIONIUTHKY.

2.2.1. IlogHomeme 3axTeBa 3a npujeM y EBponcky yHujy

[Toctymak npucrynama EBporckoj yunju ¢popmanHo ce oTBapa TMe IITO MU-
HIICTap MHOCTPAHMX ITOC/IOBA 3aMIHTEpeCOBaHe Jip)KaBe yIyhyje mucMeHn 3axTeB
CaBery y ToM cmucny (4iaH 49 yrosopa o EBponckoj yuujn). ake, npujem y
EBporicKy yHIjy 3aBUCK Off U3PUYUTO U3PAsKEHE BOJbE 3aMHTEPECOBaHa IpXKaBe,
Te Huje Moryhe na YHuja nmosose ogpeheny np>xaBy fa joj ce mpuppysxu (Isaac et
Blanquet, 2012: 37). Ongpendama yrosopa us JIncadoHa yBefieHa je mpolegypantHa
HOBVIHA, 003MPOM Jia je penBuheHo 1a O MPUCTUITIOM 3aXTeBY 3a IPUCTYTIabe
nopen Komucuje Tpeda na dymy odasemrenn EBporicky mapiaMeHT 1 HallMOHA-
HY nmapnameHTn.’ Hanme, oBfie ce momasu off mpeTnocraBke Aa he ce, y eBpoIickoj
U HallMIOHa/THUMM CKYIIITMHAMa, BOGUTH pacpaBe O IPUCTUITIOj KaHAUAATYpU
Ha 0CHOBY Kojux Ou CaBeT Morao fia 1oduje KOpyucHe HOBpaTHe MHpOpMaLje o
PacmonoXemwy IOCTaHNKa y IOT/Iely IPUCTyNamka HoBe fApxXase. [lo mpasuy,
Ap>xaBe y YHujy ynyhyjy 3axTeB 3a mpujeM caMo aKko ce y IIPeTXOAHUM JAUIIIO-
MAaTCKUM KOHTaKTUMa yBepe [ja 0Baj Moxe Ia Oyjie MO3UTBHO NIPUM/beH y MHCTH-
Tyuujama u Meby gpxaBama wraHnama YHuje. J[logyiie, 'y Be3y ca OBUM He-
dbopManHUM IIpaBUIOM MOTY Ja ce jaBe usysenu. Tako je mpumepa paau, Typcka
1987. roguHe focTaBuiIa 3aXTeB 3a IpMjeM y EBpOIICKY eKOHOMCKY 3ajeJHULLY [a
Oy M3BpIINIIA TOMUTUYKY IPUTICAK Y TOM CMUCITY, MAKO je MIMasla JiojaBe /ja leH
3axTeB Hehe npohn y Caserty.

2.2.2. Mummeme Komucnuje o saxreBy 3a npujem y EBponcky yHujy

ITo mpujeMy nyucMeHOT 3aXTeBa, Ip)KaBe YIaHNIle YHIje pasMaTpajy ga i je
YOIIITe yIIYTHO OTBOPUTH IIPETOBOpE ca Jp>KaBoOM IofHOCKoLeM. KoHcynranmje
MeDhy np>kaBaMa YiaHMIIaMa ¥ pasroBOPY ca MOHOCUOLIEM MOTY Jia TPajy M3BECHO
BpeMe. Komucuja je ny>xHa a CaBeTy JocTaBy MUII/bEH€ KOjUM IIPENOpy4yje, He
Ipenopydyje MM caBeTyje fa ce caueka ca OTBapameM Iperosopa.’ Muibeme
Komucnje nako Huje mpaBHo odaBe3syjyhe, BeoMa je BaXXHO 3a JOHOIICHE OIITY-
Ke 0 o4eTKy nperosopa. C TuM y Besu, Komucuja focrapmba yiluitinux gp>xaBu
KaH/[M/IaTy Ha OCHOBY KOTa XKeNM Jja ce MH(POPMMIIIIE O CTAY Y OBOj MOCTIENH0j.

3 Ytan 49 yrosopa o EBporickoj yHuju.

4 Yan 49 yrosopa o EBporickoj yHuju.
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Jp>kaBa KaHIMAAT je y>KHa Jia IIPeljM3HO Oir0OBOPY Ha CBa IIMTarba Ha OCHOBY
kojux he Komucnuja ga popmupa cBoje Muibeme.

2.2.3. lodmujame cTaTyca gp>KaBe KaHAM/ATA 3a yIa3ak y EBponcky yHujy

3aTyM ce y IpaKCH yCTa/IMINO A IO IpujeMy HO3UTUBHOT Mulbera Komu-
cuje, EBpOIICKM caBeT jeTHOITTACHOM OJTYKOM Jjaje 3aMHT€PECOBAHOj IP>KaBU CTa-
TyC KaHAMJATA 3a ynas3ak y EBporncky yHujy (Alomar et al., 2013; 469). EBpornicka
yHHja ycBaja peMa JpKaBy KaHAUJATy IPeAIPUCTYIHY CTPATEernjy Koja Mof-
pasymeBa cupoBobeme Cilopasyma o ciiadunusauuju u Upugpyruearsy, HOxemy
IpeAnpucTynHe GpuHAHCKjCKe TOMONM ¥ YCIIOCTaB/babe CTYKTYPHOT Jijaiora
usmeby Yuuje u np>xaBe kauaugara. CTpyKTypHM [JUjajIoT IOipasyMeBa Ja Ap-
)KaBa KaHAMJAT y4eCcTBYje y IporpaMuMa, areHuujama u komureruma EBporcke
yH1je, fa goduja puHaHCcHjcky nomoh 3a yrBphuBame u cipoBohere HalMOHAT-
HOT IIporpaMa 3a YHOILeHe IPaBHIX TEKOBMHA YHUje Y Hal[MIOHATHO 3aKOHO/aB-
cTBO, fia KoMucuja peoBHO 00jaB/byje 13BeIITaje O HAPETKY Ka WIAHCTBY Kao
u fia ce u3Meby Be cTpaHe BOYM MOMMTUYKIY [IVjasIOL.

2.2.4. Ognyka EBpornckor capeTa 0 OTBapamy IIperoBopa ca fp>KaBoM KaH-
BUAATOM O yIacKy y EBporncky yujy

HOHCTbI/IBaH)e CTaTyca KaHaNnaaTa He 3Ha4l ga ayTOMaTCKI/IOTHO‘-I]/IH)Y Hpero—
BOPU O WIAHCTBY. 32 OBO je MOTpedHa 1ocedHa jefHOIIacHa ofyKa EBpornckor
caBera (Alomar et al.,, 2013: 469). EBpornicku caBeT JOHOCH OZJIYKY O IIOYETKY
IIPEroBOpa YKOIMKO je YBepeH Aa Ap>KaBa KaHANUAAT UCIYbaBa T3B. KOUeHXaleH-
uike Kpuiliepujyme.

2.2.5. IIperoBopu 0 ciopasymy O HpUCTYyIAkby

[ToroM ce mpenasu y mehygprasHy ¢a3y KapaKTepUCTUYHY IO IIPErOBOPMMa
nsMebhy B1aze ap>kaBe IIOJHOCHOIIA 3aXTeBa I B/Iafja AP>KaBa WIAHNIA Y IVIJBY
uspaye ciiopasyma o dpuciiyiary. OBjie Huje ped o copasymy usmeby Yauje
U Ip>KaBe IMOJHOCHUOIIA 3aXTeBa, Beh 0 MehyHapomHOM yroBopy Koju 3ak/bydyjy
B/Iajle Ap>KaBa WIAHMIA Ca BIAJIOM IIOJHOCHOLIA 3aXTeBa, a KOjUM ce YTBphyjy
ycnoBu npujeMa u odnuny ydenrha Hose apxase y YHuju. Od3upom fa je peu
o MebyapxaBHIM IperoBopuma, O1o du IOTMYHO fja MpeACTaBHUIIN ApKaBe
TIO/THOCHOL]A 3aXTeBa IPEroBOpajy ca CBaKOM BafioM mocedno. MebhyTum, Oy-
nyhnu fa je y nutamy jeman copasyM, Ap>xaBe WIaHKIe Ha npegnor Komucnje
u y3 nperxopHy npunpemy y COREPER-y onpebyjy cBoj 3ajenanyxu cras y Ca-
BeTy MMHMICTapa, 1 dpaHe re MOCpefcTBOM npefcenasajyher Casera. Y mpaxcuy,
Komrcwuja je nodua 3aaTak ja ycTaHOBM MOJiell Ha OCHOBY Kora he jja mposepn
[a JIX je ip)KaBa IOJHOCH/IALL 3aXTeBa JOBO/bHO CIIPEMHA 32 y/IasaK y YHMU]Y, Of-
HOCHO Jia JIM je Y 3al0BO/baBajyhoj Mepu yHe/a IIpaBHe TeKOBMHE YHIje Y CBOje
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3akoHomaBcTBO (Manin, 2005: 109).0Baj mozmen unHe nornasspa nocsehena pa-
3MMYUTUM 0dnacTuMa y kojuma EBporcka yHnja uma HagmexxHoctu. [lo mover-
Ka IIPeroBopa o MpucTymamy ca Typckom n XpBaTCKOM OBUX IIOT/IaB/ba je d1mo
TpUZECeT U jefiHO, 1a du 1mocsie Tora dpoj mornassba dno nmosehaH Ha TpumeceT u
neT. Tpujiecer u mero Nornasbe HAMEHEHO 33 TaYKe iog Pa3Ho, CIYXUIO je fa
ce IIOKPUjy NUTamba Koja 01 ce OTBOPIMIIA TOKOM IIperoBopa. Y cirydajy XpBaTcke
OBaKBIX ITNTaba 1 HuUje dUJIO Te ce MOCTe/iibe IoI/IaB/be Huje Hu oTBapano. Kaja
je ped o Cpduju TpuzieceT U IeTO IOITIaB/beVIMa BayKHY YJIOTY Y IIPErOBOPUMA, jep
ce OfIHOCH Ce Ha CTelleH HopMaiu3aluje ogHoca ca t38. KocosBom.

Komucuja nmonasehnu of mornasba, myTeM IMOCTYIIKA Screening-a Ipoy4daBa
CTambe 3aKOHOJJaBCTBA Jp)KaBe IMIOJHOCUOIIA 3aXTeBa, yrnopehyje y kojoj ce mepn
OHO pa3yMKyje Off 3aKOHONABCTBA YHMje, ofpebyje mra Ou mogHOCKOL] 3aXTeBa
jolr Tpedasio a ypaau fa du ce ycariacyo ca 3aKOHOIaBCTBOM YHIje IIpe IIPYUCTY-
Hama, Kao U Koju 0¥ CerMeHTH IIpaBa YHUje MOI/IN fa OyAly IIpefiMeT IpeTa3HoT
nepuopa. JJlakie screening mogpasymesa ynopehnupame 3akoHOgaBCcTBa YHUje 1
Ip>kaBe IOJHOCKOLA 3axTeBa y ofipeheHoj odmacTy, Ha ocHoBY kora Komucuja
yTBpDhYyje fa je 3aKOHOAABCTBO OBe MOCIEA e TOBO/BHO ycKIaheHo 3a oTBapame
IperoBopa y ToM nornaskby. Komucuja MoxXe U J1a 3aK/by4n fa Ap>KaBa KaHJU-
JIaT HMje JOBOJ/BHO CIIPEMHA JIa 3aII0YHe IIPEroBope, 30T Yera JOHOCK Mepua —
benchmarks, xoje fp>xaBa KaHAMZAT MOpa fIa ICITYHY Jja 0¥ OTBOPIIA IPETOBOPE
00acT 0 K0joj je ped. Y KOHTEKCTY IIOCTYIIKA Screening-a Tpeda MMaTy y BUAY fia
ce Komncuja He 3a/10Bo/baBa caMo MojialiuMa Koje 7oduja off Ap>kaBe KaH/u/ara,
Beh IMoBpeMeHo Iasbe CBOje CTPYYIbakKe ca 3aJJaTKOM Jja IPOyYaBajy CTarbe y peT-
xogHO IoMeHyToj (Jacqué, 2009: 116). [lakne, Komucnuja ce ctapa fia ce mpaBHe
TEKOBJHe YHIje He yHOCce caMo ¢popMasiHo, Beh /1a ce oBe CTBapHO MHTETPUIITY U
NpUMemY]jy Y ApKaBu KauanugaTy. Ha ocHoBy nssemraja Komucuje o screening-y,
CaBer popMmupa 3ajegHuuku citiaé YHuUje 3a IperoBope I10 IOT/IaB/bUMA, KOju
caJip>XXU OfI/TYKYy O OTBapamy IIPeroBopa 1 Mepuja 3a 3aTBapame Iperopopa. Ca
CBOje CTpaHe Ap>KaBa KaHAUIAT IOCTaB/ba YHUjY CBOjy IIPErOBOPAYKY ITOSULINAjY
y Be3M ca IOIJIaB/beM O KOME je ped, ca eBeHTYa/THUM 3aXTeBUMa 3a IIPeTasHuM
IepuopuMa y Iorieny IyHe puMeHe npasa YHuje. Hakon oTBapama mperosa-
PadYKOr IIOITIaB/ba, AP>KaBa KAHANAAT pajyl Ha IOTIIYHOM yCK/IahuBamy ca mpaBoM
YHuje 1 Ha ucIymaBalby MEpIIa 3a 3aTBapame Nornassba. [lornasma ce oTBapajy
jemHO 3a OPYIMM U 3aTBapajy Kaja gp>KaBa KaHAMUJAT MICIIYHM CBa MEPUIA, IITO
ce yrBphyje opnykom Capera goHeToM Ha mpeanor Komucnuje. 3aTBapame mo-
CTIe[[IbEeT TIOTTIaB/ba yIIyhyje Ha TO [ja ce IPeroBOpy O IMPUCTYTAmy dmKe Kpajy.

ITperosopu o criopasymy 0 IPUCTYTamby TPAjy y 3aBMCHOCTH Of IPUIIPeMIbe-
HOCTM KaHJV/IaTa, Off CJIOKEHOCTH IIUTarba Koja Ce pelllaBajy Kao U Off IIOIUTUYKe
BOJbE 1 TeOCTpaTelIKUX MHTepeca Bilafia Ap>kaBaunaHuna. CriopasymMoM o Ipu-
CTyHamy, HOBOIPMMJ/bEHOj ip>KaBy HaMehe ce momToBame MpaBHUX TEKOBIHA,
a/lm MOTY U Jia joj ce ofodpe IpuBpeMeHa OCTyINamba Off IPMMeHe MOojeiuHUX
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ofipendyu mpaBa YHuje, CBe JOK Tpaje CIlopa3yMoM yTBpheHN Ipena3Hu epyof,.
Tako y npenasHom nepuoy HOBa YIaHNUIIA MOXKe [ia 3a/Ip>KM LIAPMHCKY 3aIUTUTY
y onpeheHuM npuBpegHNM rpaHaMa W Maxk, fa foOuje N3BECHO BpeMe Jia YBefie
€BPOIICKe HOPMe y HaIlIOHATHO 3aKOHOZIAaBCTBO Y MOjeINHUM 0O/I1acTUMa TIOIy T
HO/BbOIpUBpesie, pudonoBa My KoHKypeHuje(Manin, 2005: 112). [Ipenasaum
IepuoJoM MOTY fla ce IUTUTe U citiape gpiase 4nanuye y CMUCITY fia Ce M3BECHO
BpeMe orpaHIYaBa IIPaBO Ha CTIOQOTHO HACTABVBAbE PA/IHIKA 113 HOBOIIPUMIbe-
HVX WIAHUIA (IpyMepa paay MpeTasHu Mepyof KOju OrpaHIYaBa Cl100O/IHO Ha-
CTamlBalbe PAJHIKA U3 YWIAaHMLA 13 cTouHe EBporie, y fp>kaBaMa WiaHKUIIAMA
3anagHe EBpore). CiopasyMoM o ITpUCTyIIamy Bplile ce HeOIXOqHa mpuarohasa-
1ha MHCTUTYI[MOHATHOT C1icTeMa YHumje. Y ToM cMuciy ofipebyje ce Ha Koju HaYMH
n 'y koM dpojy he gp>kaBa KaHAMAAT SUTK 3aCTyI/beHA Y MHCTUTYLIMjaMa YHM]e.
buo kako dumo, KOHaYHM TEKCT CIIOpa3yMa O MPUCTYTIamby OCIMKaBa YC/IOBE TIOf
KOjIMa je Jp>KaBa IMOIHOCUIIALL 3aXeTaBa CIIPeMHa fla npucTynu EBporckoj yamjm.
[Tpujem y EBporicKy yHMjy IOCTIeAHUX TOAMHA CBE BUIIIE 3aBUCK O MOT'Yh-
HOCTY YHUje Ia MHTerpuile HOBY YIaHUILY, OfTHOCHO Off CIIOCOOHOCTH HEHOT
VHCTUTYIVIOHATHOT CUCTeMa Jja GYHKI[MOHNIIE U Ia JOHOCU e(pUKACHO OJIJTYKe.
PenaTuBHO 3aKalimeme y Be3y ca npujeMoM XpBaTcke y EBponcky yHnjy Tpeda
IIOCMaTpaTy He CaMo KpO3 IPU3MY YHYTPAIIBNX MpodiaeMa KaHAuAATa (1CIo-
pPyKa OCyMmMYEHNUX 3a paTHe 3104rHe MehyHaponHoM cyny y Xary, rpaHM4YHM
criop ca CnoBeHujom) Beh 1 y KOHTEKCTY HeycIIexa y JOHOLIery yropopa o EBporn-
ckoM ycTaBy 2005. kao 11y mperopopuma o yropopuma us JIncadona 2009. roguse,
KOjuMa je MHCTUTYLMOHAMHK cucTeM EBporicke yHUje yunbeH epUKaCHNjUM.

2.2.6. 3ak/py4nBame CIOpa3yMa O IPUCTyHay

OpnyKy 0 mOTHMCHBalby CIOpasyMa O MPUCTYHAIbY Tj. O IpUjeMy Ip>KaBe
KaHaMzara gfoHocu CaBerT, o KOHCYnToBawy KoMucuje n fodujama ogodpema of,
EBpornckor nmapnamenTa.” Munusewe Komucuje e odasesyje Caser u popmarn-
He je IpUpOJie aKO MMaMO Y BUJIy IeHO aKTMBHO ydenrhe y M3pagu criopasyma o
npucrynamwy. Of cTynama Ha CHary JefMHCTBEHOT eBPOIICKOT aKTa 1987. rofuHe,
EBporncknu mapraMeHT ofodpaBa Cliopa3yM O IPUCTYTIalby Ha OCHOBY ITO3UTHB-
HOT 13jallllbaBatba allCOMyTHe BehmHe I7acoBa y OfHOCY Ha yKyIaH Opoj 4IaHOBa
EBporckor mapraMeHTa. YKOIMKO IIpefIor 3a PUCTyHame He fod0uje moTpedan
dpoj rmacosa y EBporickoM mapaMeHTy, TOCTYIAK IIpMjeMa pyKaBe MOJHOCUOIA
3axTeBa ce odycras/ba. CTora i MoJHOCH/IAL] 3aXTeBa 1 ip)KaBe YTaHNUIle TOKOM
IIPEroBOpa O MPUCTYyIIarby MOPajy ja Boje padyHa o ctaBoBuMa Ilapmamenta. [1pn
opmyunBamy o npujemy Caset u [TaprameHT Tpeda 1a ysmy y 0d3up Kputepujyme
Koje je ogpenyo Epporncku caper y Konenxareny 1993. ronune.

5 Yjtan 49 yrosopa o EBporickoj yHuju.
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CaBer je[JHOITIACHO JOHOCH OJUIYKY O IIpUjeMy ipKaBe IIOJHOCHOLA 3aXTeBa
y EBponicky yunmjy. ¥ ¢popmanHOM cMMCTY TOBOBHO je [la ce IPeACTaBHMUK CaMO
jemHe o ap>kaBa wiaHuna y CaBeTy M3jacHM IPOTHB U Ja Ce MOCTYIaK odycTa-
BIL. VI3 HaBefleHOr TpOM3NIIa3Y [ja CBAaKa [ip>KaBa Y4IaHMIIA PaclloaXke IIPaBoM
BeTa. Y IIpaKCcy MakK Tpeda MMATH y BUAY fid je y MHTepecy AprKaBa WIaAHNIIA A Y
YHujy npuMe gp>kaBy Koja MCIIyHhaBa TPa>keHe YCIOBE, jep Ce Ha Taj Ha4MH I PU
YHYTpallllhe eBPOIICKO TPXKMUIITE Ha HOBE MOTpPOLIaYe ¥ CTadM/IN3yje HOMUTIIKA
CHUTyallyja Ha €BPOIICKOM KOHTMHEHTY y UennHu. [lopen Tora, y 0BOM KOHTEKCTY
Tpeda y3eTn y 0d31p MONUTUYKM YTUIIAj KOjU Be/IMKe Ip>KaBe WIaHNIle MIMajy Ha
cpenme u Mae ynaHuue. CriopasyMm o IpuUCTyIamwy HOTINCYjY IpeSCcTaBHULN
Ap>KaBe MOJHOCKOLA 3aXTeBa I Ap>KaBa wiaHua. CropasyM o IpUCTyIamy, Kao
U Apyru MehyHapomHM yroBopu, CTyIla Ha CHary o BberoBoM paTuyuKoBamby y
Op>KaBaMa IIOTHMCHMUIIAMA. Y MPAKCH, Ap>KaBa MOJHOCHUIIALL 3aXTeBa 3a IpHjeM
y YHUjy o mpaBuity ce onpepesbyje fa paTudukyje copasyM Ha pedepeHayMy
(Manin, 2005: 112). [Ip)xaBe 4IaHKlle NaK, Hajuenrhe Kopucre napjraMeHTapHy
IpOLeAYPY, Majia ce jaB/bajy CTy4ajeBy KajJja HeKe Off IBbJX paTUPUKYjy CIOpasyM
Ha pedepennymy (Manin, 2005: 112). Tako je Ha mpumep, Ppaniuycka 1972. rogu-
He 3aTpakma off cBojux rpabhana ja Ha pedepeniyMy patudukyjy criopasym o
npucrynamwy Benuke bpurannje, Vipcke, [lancke n Hopseuike. I y Toj nocnenmwoj
¢dasm pkaBe YIaHMIIE MAjy IPABO BeTa jep YKOIMKO Ce CaMo Y jeJHOj Off BUX
He patudukyje ciopasym, Hehe gohn go npujema HoBor wiana. VicTo Baku u 3a
Ip>KaBY MOJJHOCUOILIA 3aXTeBa KOja y OBOj IOC/Ieb0j a3y MOCTYIIKA MOXKe Jia Ofly-
CTaHe Off IPUCTYIama 300T HeraTVBHOT U3jallllbaBama beHNX rpahaHa Ha pede-
penpymy. ¥ cnydajy Hopsellike 0BO ce JOoropuio ABa myTa, 1972. u 1994. rogune.

CropasyM o IpucTynamy Kao Mehyip>kaBHY yrOBOp MIMa UCTY IIPaBHY CHa-
I'y Kao I YTOBOPM O OCHUBAIbY, T€ MOXKE I 1a X Meba OTHOCHO Jia UX IIPUJIAro-
IV YMIbeHMIIM Ja je HOBa Jip>KaBa nmpuctymmia Yauju (Manin, 2005: 113). Y Tom
CMICITy CIIOPa3yMOM O IIPUCTYTIakby U3BpIIhe ce HeOIIXOAHe MHCTUTYIIVIOHA/THE
IIpOMEHE Y CacTaBy MHCTUTYIMja ¥ OpraHa YHUje, y HauMHy IMacama y Casery,
Kao 1y ofpebuBamy 1osba TepuTOpMjaHe IpUMEHe yTOBOPA O OCHUBAY.

3. IloBrayeme Kp>KaBa YWIaHNIIA U3 WIAHCTBA Y EBpoIickoj ynuju

Cenecnja unanuna denepanHe Ap>kaBe je TOMUTUYKA ¥ TPABHO KOHIMKT-
HO nuTame. CerecMOHNCTUYKY forahaju 4ecTo HacWIHY, TeHepaTHO O3HaYaBa-
jy packup ca ¢emepaTHMM IePUOZOM U IOBPATAK Ka CTBapamy Ap)kaBa Hallyja
(Dubout, 2021: 173).

Y Besu ca nmuTameM cellecuje Jp>KaBa YylaHuLa EBpolicke yHuje mocToja-
J1a Cy TeopujcKa pasMuMonnaxema. 1o jeqHoj Te3n ucrymame Huje dumo mMo-
ryhe 3dor denepanuux ognmka EBporicke ekoHOMCKe 3ajegHuIe. Y npeaMdynn
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OCHMBAYKOT YTOBOPA IIOCTOjasIa je Ofipefida O CTaTHOj TeXKbM Ka LITO OMMXKoj YHU-
ju meby mennm ynannnama. Cyn npaszie EBponckux sajeHMIIA je TaK y CBOjUM
npecyflaMa UCTUIA0 HadeTa OTpaHMYerba CyBEPEHNX IIPaBa pXKaBa YWIAHNIIA,
OJIHOCHO BVIXOBOT IIpeHolewa y kopuct 3ajennute (EUR-lex, 1964). ITopen Tora,
TeopeTYapy Kojy Cy OCIIOpaBaiy IPaBo Ha UCTYIIabe M3 YHUje II03MBAJIN Cy Ce
Ha wIaH 56 YKeHeBcke KOHBeHIMje 0 Mel)yHapOHOM yrOBOpHOM IIpaBy 13 1969.
ropuHe (Isaac et Blanquet, 2012: 41). Ykonuko MehyHapogHUM yTOBOPOM 3aKJ/by-
4eHUM Ha HeofpeheHo BpeMe HUje mpeBUleHO IPaBO HEroBOr OTKa3MBamba,
OHJIa IIOB/IavYebe 13 MehyHapoaHe opraHmsanje wbIIMe OCHOBaHe, Hije Moryhe,
CeM y yCy4ajy BAHPEIHUX I M3y3€THUX IIPOMEHA OKOTHOCTI.

Mnak, y mpakcu je nmpeoBiajajia Tesa /ia je UCTyname ns EBponcke yHuje
moryhe, jep fp>kaBe WIaHuUIE NPUCTYHambeM HICY Y HOTIYHOCTY U3TyOuIe CBOj
cyBepenuter (Manin, 1995: 80). OBakaB ctas notBpheH je 1974. rogune, Kazia cy
dpuTaHCKM 1adypUCTU 3aIPeTUIN U3TACKOM 13 EBpoIcke eKOHOMCKe 3ajefiHI-
1ie YKOJIMKO Ce He MI3MeHM CIIOPa3yM O IMPUCTYIIAIbY KOjU Cy 3aK/byUM/IN HbIUXO-
BU KOH3epBaTVBHY IpeTXoAHMIM Ha Baactu (Boulouis, 1995: 53). ®panuycka u
Hemauka cy cmarpase fa cnopasyM Koji je HOTIIMCAH He MOXKe Jla Ce Merba, a/ln
Y CYILITHHY HUCY OCIIOpaBajie IPaBHY OCHOBAHOCT OPUTAHCKOT 3aXTeBa 3a UCTY-
namweM. Kpusa je saBpiena komnpomucom nsmeby Bennke bputanuje u ocranux
Ip>KaBa YWIAHUIA KOji je HOoCTUTHYT y [ladnuny 1975. ropuse. Jladypuctiyuka Ba-
Ta ¥ Iopef Tora mTo je y bpuraHuja TMINYHO Map/lIaMeHTapHa Jp>KaBa, Y KOjoj
[TaprmameHT MMa HaJJIEKHOCT OIJIYYMBakbha O HAjBAKHUUM INUTABIMA, je UIIaK
KOHCY/ITOBasIa cBoje rpahaHe Ha pedpepeH/IyMy O MuTamy la/ber YIaHCTBa bpu-
taHuje y 3ajennunu. Behnna bpuranana ce Taga n3jacHnIA a HUXOBA ApKaBa
ocTaHe WiIaHKIA EBpoIicke eKOHOMCKe 3ajeHUIIe.

Y mebyBpemeHy jaBuim cy ce HOBU pa3jiosy y IpUJIOT IpM3HaBabha IIpaBa Ha
ncTyname u3 YHuje. IlojenuHe fpxaBe 4IaHuIle Cy Ha pedepeHyMy ofdanuBae
IpeIoKeHe M3MeHe OCHIBAYKIX YyroBopa, monyT JJancke 1992. u Vipcke 2011. ro-
puHe. C TUM Y Be3U HAMETHYO e 3aK/by4aK JlJa OHMMa KOjI1 OIICTPYMPajy Hallpefak
y eBpOIICKMM MHTerpanujama, Tpeda omoryhuty nosnaueme n3 EBporncke yHnuje.
ITocTojano je ¥ MOMMTUYKO CTAHOBUIITE IpeMa KoMe Espoiicka ynuja nuje 3ailiéop,
CyBepeHa Jip)kaBa Koja je CBOjoM BO/bOM Y Iby YIIITa MOXKe M3 Ibe 1 Ia usabe.

Pememwem cagp>xanoMm y npemiory Esporickor ycrasa s 2005. Koje je KacHuje
npeHeto y JIncadoHcke yrosope 13 2009. rofnHe pas3pelieHe Cy cBe HefIoyMuIie
y BesU ca NuTameM ucTymnama n3 EBponcke yuuje.* Haume, yrosopom o Espomn-
ckoj yHuju u3 JIncadoHa, n3pn4nTo je npegBubheHo mpaso gpkaBa WIaHNUIA Ja
Y CK/Iajly ca CBOjUM yCTaBHUM IIPAaBU/IMMA JOHECY OJIIYKY O »IIOB/Iadyeby« 13
EBporcke yHmje.’

6 [Ipensior yrosopa o Eporickom ycraBy, unan [-59.

7 Ynan 50 cras 1 yrosopa o EBporickoj yHuju.
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3.1. Yenosu tiosnaverva us Espoiicke yHuje
upegeuhenu yiosopom u3 /lucadona

I[Tpema yrosopy o Eporickoj yuuju ycBojenoMm y JIncadony 2009. rogyse mo-
BJIaYebe CeleCMOHUCTIYKE [IP)KaBe WIAHUIIE je FbeHO HUYMM yC/IOB/bEHO, CyBepe-
HO 11paBo. Vmak 3a pas3nmky off usnacka us Apyrux MehyHapogHMX opranmsanyja,
Y OBOM C/Iy4ajy Ap>KaBa YWIAHNUIIA je My>KHa [ja TIOIITYje YHYTpalllihe, HAl[MOHATHEe
ycraBHe HopMe (Dubout, 2021: 177). OBO MHTepHO YC/IOB/baBakbe je NMaJjIo Te-
KUHY IpUINKOM Brexit-a. Haume dputaHcka ofi/Tyka o oB/Iavdery JOHeTa je Ha
pedepennymy y jyny 2016. rogune ca 51,89 oxcro rinacosa 3a. Bpxosuu cyx Be-
nuke bpurtanuje je mak cMaTpao fja OBO HUje JOBO/bHO, OTHOCHO Jia je Y yHyTpa-
IIbEeM IIPaBy C TUM Y Be3U je[iTHa MepOJiaBHa Ofj/TyKa OPUTAaHCKOT ITap/laMeHTa.
Tume je dpurancka Braja 1 opes M3pakeHe HapofHe Bo/be, dua yckpahena 3a
opyamrheme fja IOKpeHe MPOLey Py MOB/IaYeha 13 YWIAHCTBA IpefBubeHy wia-
HoM 50 yrosopa o EBporckoj yuuju. Mopaa je fa cayeka ognyky IlapnmamenTa
Y TOM CMHCITY.

Jp>xaBa Koja XKenu Jja ce IIoBy4e U3 YHUje caolllTaBa CBOjy Hamepy EBpo-
CKOM CaBeTy MMCMEHNM IyTeM. [JaTyM ypyderma IOMEHYTOT JOINCa Ma CBOjy
Te>xXuHy. Haume off Tor 1aHa Tede pOK Off IBe TOAMHE Y KOjeM CeLleCMOHUCTIYKA
np>xasa u EBporcka yHuja Tpedajy ma sak/pyde criopasym o nosnauemny. OBum
cropa3yMoM ce ypebyje HaunH ucrynamwa n3 Yauje kao u dygyhu mebycodun
OfIHOCH, He d¥ /n cenjecuja Oma mTo Mame KOHGMMKTHA a dyayhu ogHOCH mITO
HOpMaIHUju. Y Cly4ajy Brexita-a mperoBopu o MOB/IaYerby HICY SMIn My/ITIIA-
TepasHM, Tj, HMje JOIIIO 10 IPEroBpa MpefiCTaBHMKA [IpyKaBa YWIAHMIA TIOHA0CO0
VI CELIECMOHNCTIYKE BJIajie. YHMja je IPETXOHO YTBPAIA CBOj 3ajeTHIYKI CTaB I
HacTyIazna je mpema bpuranckoj Bnagu kao jeguHcTBeHN oK. Ihen opnanrhenn
nperosapad je dno ®panirys Mumren bapuuje (Michel Barnier). OBo je nsassano
pasouapere KOJi Tafjalllbe dpuTaHcke npeMujepke Tepese Mej, koja ce Hazlana fa
he mohu a urpa na xapty Hejennucrpa mehy EBponpannma.

CnopasyM o nosjauemy y uMe YHuje sakpyuyje Capet 1o ofodpemwy EBporn-
CKOT TTap/IaMeHTa, 3 Ha OCHOBY OJTyKe JJOHeTe OjayaHOM KBanM(UKOBAaHOM Be-
hunoMm rnacosa, Tj. ca 72 opcTo riacosa yranoBa CaBeTa 3a, KOju IIPeiCTaB/bajy
65 ozicTo craHoBHUIITBA EBporncke yunmje.® [IpegcraBHIIN Ap)KaBe WiIaHNUIIE Koja
je M3pasuia HaMepy fia ce IOByYe 13 WIAHCTBA y YHUjU He yuecTBYjy y Behamwy
1 ofiTy4nBamy y okBupy EBpomnckor caBera u Casera. VicTyname nocraje edex-
TUBHO CTYIIalbeM Ha CHAry cfiopasyma o iloéna4ervy NIy aKo o cliopasyMa Huje
TONILIO, Y POKY Off IB€ TOJMHE Off IPMjaBe HaMepe 3a IoBaavemheM EBpornckom
caBery.

8 [Tocrynak npepssuben yanom 238 cras 3 yroBopa o QyHKLMOHMCaby EBpoIICKe yHUje.

13



Cpiicka pesuja 3a espoiicke citiyguje, vol. I1 (2023), no. 3, cTp. 3-34

CropasyM o noBjadery JaKje Hije IPaBHO HeONIXOfaH. YKOINKO He fobhe
no morosopa usmely EBporicke yHMje 1 celleCMOHUCTIYKE AP)KaBe, IOB/IaueHe
CTYIIa Ha CHAry II0 ICTEKY POKa Off IB€ TOMIMHE Of] yPy4Yerba 3aXTeBa 3a IOB/Iave-
BeM, CeM YKOMMKo EBpPOIICKM caBeT jefHOI/IaCHO HMje Of0dp1o NONATHO BpeMe
3a mperosope. OBa oxpenda wiana 50 ctaB 3 yroBopa o EBporickoj yHuju npep-
BubeHa je a du omoryhma nsnasak gp>kaBe WiaHMIe U3 WIAHCTBA U Kajla Huje
TOILJIO IO CTIOPa3yMHOT pas/asa.

Y cy4ajy SpuTaHCKOT CerlecMOHM3Ma, Ha 3aXTeB OpMTaHCKe BIajie YaK 3 ImyTa
je mpofiy>KaBaH POK 32 3aK/by4lMBalbe CIIopasyMa o [10B/Iavyelby. bpuraHcka Biasia
IIOJ{HEIA je 3BaHMYaH 3aXTeBa 3a IoBnaveeM 29. mapTa 2017. rogune, Kpajibu
poK 3a Brexit duo je 29. mapT 2019. rogmae. MehyTym, Kao mTO je MPeTXOXHO Ha-
IIOMEHYTO, 110 SPUTAHCKOM YHYTpallllbeM IpaBy fa Ou Yjenumweno KpapeBcTBO
nsanto u3 EBponcke yuuje duia je morpedHa uspmuymra ofyiyka SpuTaHCKOT
[TapnamenTa. Kako ynyrap IlaprameHnTa HIje MOTao fa ce IIOCTUTHE JOTOBOP,
HIje d1JIo Of/TyKe O 3aK/by4MBalby CIIOpa3yMa o nosyavemy. [lo Munubemy Opu-
TaHCKOT BpxoBHor cyzia 6e3 uspmunte ognyke [lapraMenTa Huje MOIJIO YaK HU
ma pobe o nsnacka n3 Yuuje des cnopasyma o nosnademny. EBporncka yHnja je
jemHO BpeMe OMIa Tajal SpUTaHCKOT YCTaBHO-TIapIaMeHTapHOT rajiMMaTyjaca.
Cnopasym o mebycodunm ognocnma nsmeby EBporncke yHuje u Benuke bpura-
HIfje HAIlOKOH je 3aK/by4deH je 31.12.2021. rogune. Ped je 0 yroBopy 0 TprOBMHM I
capajmu. Ibume je npensubeno ga he dpurancko 3aKOHOAABCTBO Y BENNKOj MepH
OCTaTH ycaryalleHo ca eBPOIICKUM, Kao 1 ia he ce TproBuHa ofiBujatu de3 KBoTa
u napuHa (Dubout, 2021: 181).

3.2. llapyujanta ceyecuja — owmiyeilverve gena iepuitiopuje
gprcase unanuye

Kapa ce jemaH nmeo Teputopuje Ap>KaBe YIaHUIE OTIENN, OBaj CAMUM TUM
usnasu u us EBponcke yHnuje. I'pennanp je Ono cacraBuu feo Kpapenne JJan-
cke cBe 10 1979. roguHe, Kaja je crekao ayroHoMmujy. Ha pedepenpymy onpika-
HOM1982. rofuHe craHoBHNIM [ peHTaH/a OfTy4nnu cy fa He dyay seo EBporcke
eKOHOMCKe 3ajegHuIe. [TocedHMM n3MeHaMa OCHMBAYKOT YroBOpa ofipeheHo je
Ia teputopuja I'pennanja Buile Huje feo TepuTopuje EBporcke 3ajefHuie, of-
HOCHO JIa OH IIpeJia3n y IpeKOMOPCKe TepUTOopHuje Koje MMajy mocedHe ogHOCe ca
jemHOM off BbeHMX Ap>kaBa wianuma (Manin, 2005: 115) .

Kaxkas du 61o ogHOC EBpoIicke yHUje mpeMa celjecuju fesa eBpoICKe Tep-
TOpMje jefiHe Off IeHNX Ap)kaBa Wwiannua? [la 1 8y y ToM cnydajy OTIen/beHoj
TePUTOPUjI Koja &1 xKe/masia ja OcTaHe y YHUju TO duito 103Bo/beHO? OBO IuTame
HITje CaMO TEOPETCKO, jep je Mo3HaTo ja je IIIKoTcka pasMuIbaja O U3TACKY U3
Yjenumenor Kpa/peBcTBa 1 ocTanky y EBponckoj ynuju. Vicro Baxku n 3a Kara-
JIOHMjY 4Mjy Cy IONUTMUYAPY MMaIN HaMepy Aa ce oTuene of lllnanuje, anu ga
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u gajbe dyy WwiaHmia YHuje. Y Be3u ca IPeTXOfHO M3HeTUM y MehyHapogHOM
IIpaBy, CMOOIIpefie/berbe Huje HN 3ajeMueHo any Hi 3adpameno (Dubout, 2021:
182). CraB EBporicke yHMje IpeMa celleCMOHM3MY Iak Huje oxpadpyjyhn, mpe du
ce MOITIO TBPIUTY Jia YHMja INTUTY TepUTOPMjTHY MHTETPUTET CBOjUX WIAHULIA,
Haume, YH1ja jacHO cTaBIba 10 3Hamha, [ja y CIy4ajy OTLEI/bEmba Jie/la TEpUTOpUje
jellHe off IbeHMX APyKaBa YWIAHNIIA, HOBOHACTAIAa He3aBJMCHA IPyKaBa M3/1a31 M U3
yaHcTBa y EBponckoj yauju. Ona he ce cmatparu Tpehom gp>kaBoMm Te cenecn-
OHNCTUYKA BJIajla MOpa JIa 3aTPaky IIpujeM U ia Ipobhe mocrynak npucTynama,
Kao Ja HuKaja Huje dua neo EBporncke yHuje. ¥ cnydajy Karanonnje, EBporncka
KOMICHja je TOABYK/Ia ia ja he smerannoct pedepennyma o HesaBucHOCTH U3 2017.
TOfIMHE JIa Ce OLielYyje Y CKIaly ca yCTABHMM HOpMaMa U IIPaBHUM IIOPETKOM
[lInanmnje. AKO IIITAHCKY Jp>KaBHM OpTaHV CMATpPajy pedepeHIyM O He3aBUCHO-
CTU HeyCTaBHUM, OHJIA je OH HEe3aKOHUT U 3a EBPOIICKY YHUJY, Te OHa He MOXe
npu3HaTH Werose pesynrare (Dubout, 2021: 182).

4. Cycnensuja yraHcTBa y EBponickoj yHuju

Yrosopuma n3 Amcrepgama u Hure dua je mpepgsubena moryhnocr cycnen-
moBama yuerrha gp>xaBe wiaHuie y EBpoIckoj yH1ju, YKOIMKO KPILIY OCHOBHE
BpeZHOCTM Ha KOjiMa je oBa 3acHOBaHa.” [loMeHyTO peleme d1/Io je HEOIIXOHO
fia &u ce monyHMIa TpaBHa IIpa3HMHA Koja 011 HacTaa y CIy4ajy ja jefHa VI BU-
1Ie Ap>KaBa YWIaHMIIA KpIlle /byCcKa IIpaBa UIM He MOIITYjy Hade/la JeMOKPaTCKOT
MOIUTUYKOT CUCTEMA 1 TP>KUIIHe TpuBpefe. TBopiM yroBopa 0 OCHUBAY HUCY
ce OIIpefie/IVIN 3a Mepy UCK/byYekba 13 WIAHCTBA, HAYe IPUCYTHY y MehyHapos-
HOM 11paBy. Tako WwiaH 6 oBe/be YjeaumbeHNX Hallija J03BO/baBa MOTYhHOCTH
u3dalyBama WIaHNLA 13 oBe MehyHapogHe opranusanuje. YHyrap EBpormncke
YHMje IIOCTOjaJIo je CXBaTambe O HeTOBPAaTHOCTY WIAHCTBA, O (pefilepaTHIM OffIn-
KaMa eBpOIICKe MHTeTpalje, Kao ¥ 0 CyIITHHCKUM pas3nukama u3Mehy Yuuje n
mehyHaponue oprannsanuje (Berramdane et Rossetto, 2017: 62).

C 003upoM fa Mepa CycIeHsyje uMa 030u/bHe MOC/IeANIIe U 10 IP>KaBy Ipe-
KpIIVoLA 1 10 YHHjy, yroBopoM o EBporickoj yaujn ns JInucadona npepsuben je
HOCTYIIAK 32 BeHO u3puiamey Tpu dase.” Y npsoj ¢pasu Caser Tpeda ga yTBp-
JM Jja ITOCTOj! jacHa OIACHOCT Ja jefiHa Off Jp>KaBa YIaHMIA TEUIKO IIPEK P
OCHOBHe BpeJJHOCTM IpeiBuheHe wiaHoM 2 yrosopa o EBponckoj yunju. Caset
TOHOCH IIOMEHY T 3aK/by4dak Ha npefior Komucuje, EBporckor napnamenTa unn
1/3 mp>kaBa 4IaHUILA, @ HA OCHOBY 4/5 I7TacoBa 3a BeroBux 4wiaHosa. [Topen Tora,

9 Hekapauby 4wiad 7 yroBopa o EBpornckoj yuuju.

10 Ypan 7 yrosopa o Esporckoj yuuju.

15



Cpiicka pesuja 3a espoiicke citiyguje, vol. I1 (2023), no. 3, cTp. 3-34

Casgery je motpedHo ofodpeme EBpornckor mapnamenta.! IIpe oBor sakspyuka Ca-
BeT Tpeda fla cac/Iylna JOTUYHY [IP>KaBY YWIAHNILY, A IO IIPETXOHO M37I0KEHOM
IOCTYIIKY MOXe Jja joj yIyTu u npenopyke. CaBeT pefloBHO IIpOBepaBa fia Jin Cy
Pasno3u Koju Cy OB/ IO Hberose ofryke jour askehn.

Y npyroj ¢pasu EBporncku caBer y3 ogodpeme EBpornckor mapiaMenTa, a Ha
npepior jenHe TpehnHe ap>xapa ywiannna wim Komucnuje, y3 mosus gpxasu 4ma-
HMIIM TIPEKPIINOILY /Ia U3JIOXKY CBOje CTaBOBe, yTBphyje mocTojame 03dmpHe 1
CTaJIHe TIOBpefie BpeHOCT NpenBubennx 4raHoM 2 yroopa o EBpornckoj yaujn.'?
Ha ocnoBy oBe opryke, y Tpehoj dasu Caser kBamipukoBaHoM Beh1HOM ToHOCH
OJLITYKY O CyCIIeH3Mju ofpeheHnx mpaBa Ap>kaBe MPeKpIINOa IPOUCTEKINX U3
IpUMeHe yToBOpa yK/by4yjyhn u mpaBo r1aca mpeficTaBHIKa Te gpKaBe y Ca-
BeTy."”” CaBeT Ha MICTV Ha4MH MOXKe Jla U3MEHU WM Jla YKIHE CYCIIeH3Mjy IpaBa
YKOJIMKO Ce CTalbe IIPOMEHN y Ap>KaBU WIAHNIM O KOjoj je peu.'

Jlo maHac HM jeHOj Of p>KaBa YIaHMIA HIje U3pedeHa Mepa CyCIIeHOBa-
1ha U3 YIaHCTBa y EBpornckoj yHujn nako je dumo KkpusHux crama. [Togerkom
2000. rogmHe y Bmagy AycTpuje - KoHsepBaTusia Bondranra lncera (Wolfgang
Schiissel), ymmm cy mpepcraBHMIIN eKcTpeMHe AecHne Tj. Crodogapcke mapTuje
Ayctpuje uuju je mupep duo Jepr Xajnep (Jorg Haider) (d’Estamael, 2000). Han-
Me, OCTasle ipy)KaBe WIAHMILE Cy u3pasnie dojasaH fa du BpeJHOCTM Ha KojuMa
nounsa EBporicka yHmja Moryie ja Oyay yrpoxene y AycTpuju, y caydajy adpup-
MUCamba M 0KMB/baBaba HALMCTUYKE UEO0JIOTHje KOjy je JeTMMUYIHO dpaHmIa
Cnodopmapcka nmaptuja Aycrpuje. YHyTap EBponcke yHmje ce mocedHO cTpaxoBa-
710 ja du HeraTMBHe NOMUTIYKE TeH/IeHIMje Koje Cy ce jaBuie y AyCTp1ju MOTJIe
Tla ce IPeHeCy U Ha IpyTe Ap>KaBe Y4aHulle, morotoso y Hemaukoj. Aycrpuja ce
mak dpaHuIa a Kao eMOKpAaTCKa jp)KaBa Mopa Jia HOIITYje pe3y/aTaTe usdopa u
HerojoBasa je 3dor Memama EBporicke yHuje y ieHe yHyTpalme cTBapu. Kpusa
y ogHOCuMa AycTpuje n EBporicke yHuje ce 3aBpumia de3 MsInacaBama CyCIIeH-
3Mje YIaHCTBA. YMeCTO TOra, Ap>KaBe WiIaHMILIe Cy ce onpepenuie fa 22. pedpyapa
2000. romMHe CyCIIeHAYjy cBoje OmtaTepaiHe AUIIOMATCKe OFHOCE Ca AyCTpHjoM.
TakosBaHe “guriomarcke cankuuje” YHIje AyCTpUju YKUHYTe Cy CefjlaM Mecelnt
TI0 BUXOBOM yBODemy, y cennTeMdpy MCTe TofiHe HaKOH JJOCTaB/beHOT M3BeIlITaja
0 CTamy Y TOj Ip>KaBI.

Y cymtnHu nokasano ce fa je 4yjaaH 7 yropopa o EBpoIickoj yHMju TelKo
npuMeHs/puB y npakcu. Hanme npotus Ilomcke of 2017. u Mabapcke ox 2018.
rofivHe IOKPEHYTa je IOCTYIaK CyCIIeH3Nje YWIaHCTBa 300T IMpodeMa y oI ToBa-
by OCHOBHIX ITpaBa Bakehnx y EBpornickoj yauju (mpaBa Ha odpasosame, LGBT

11 Yyan 7 cras 1 yrosopa o EBporckoj yHuju.
12Yan 7 craB 2 yrosopa o Eporickoj yHuju.
13 Yyan 7 cras 3 yrosopa o EBporickoj yauju.

14 Y9an 7 cras 4 yrosopa o EBporckoj yanju.
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npaBa, QyHKIMOHNCakbe TpaBHe Apxase). MehyTum ga du ce ycojua ognyka y
EBpOIICKOM caBeTy O CyCIIeH3Mj) WIAHCTBA KaO LITO je ICTAKHYTO Y IIPETXOHOM
U3/Iaramy, HeOIIXOHA je jefHOrIacHa ofnyka EBpomckor caBera. Mahapcka n
ITorbcka cy duie MebycodHo conmapHe Ha BeroBUM CeHIIIaMa Te Cy Kopuctehn
IpaBO BeTa OJIOKMpasie IeHO JOHOLIekhe, YiM du dula HoKpeHyTa IpoLeaypa
npoTus jefHe o bux (Lictevout&Ledroit, 2023).

4.1. Mexanusam ycromasarba UCUAa u3 epotickux oHgosa
uowiiiosarem Havena upasHe gpicase

Ila du cripeunsie ja Ap>kaBa WiaHMIA KOja He TIOLITYje Havyesla IpaBHe Ip>KaBe
dyne y>xuBanan puHaHCHjCKe ToppIuke u3 porgosa EBporncke yuuje, 16.12.2020.
TOJIVIHE YCBOj€H je ropernoMenyTu Mexanusam ycnosmwasarea. Mexanusam oKpe-
he Kommcuja ykonmko yTBpau Kpliiermhe Hadesia O TOBaba TPaBHe p)KaBe Koje
yIpo>kaBa CBPCUCXOIHO Kopuinhemwe eBporckux ¢poxposa. Komucnja moxe fa
OZLTy4M fla TIOKpeHe Mexanu3am ¥ Kajia IIOCTOj! jacHa 1 030M/bHA OITACHOCT J1a
he dutn yrpoxeHna Hauena nmpasHe fip>kaBe y dysyhHoctn. IIpennor 3a mokpera-
we Mexanusma, Komucuja nogaocu Casery EY. Onnyky o cycrneHsuju ucraTa
y CaBety fgoHOCH ce KBanu(puKoBaHOM BehMTHOM I71acOBa, y POKY Off Mecel] IaHa.
JHaye 3a camo ycrocTaB/bame Mexanusma ycnosmwasarba Oua je moTpedHa jes-
HOIJIaCHA OfjTyKa EBporickor caBera, caMyM TUM M IIPUCTaHAK IedoBa ApkaBa
unu Braza Mabapcke u [To/bcke Koje ¢y OTEHIIVjaTHO BIMe dujle HajBuUIIe YTPO-
xeHe. [Tpegcrasaniyu Komucuje, 1 SpojHr eBpo-NIOCTaHNIY MTHCUCTHUPAJIY Cy Ha
TOME Jla 3Ha4ajHa cpeficTBa of 750 Munmjapam espa 3a OIopaBak of IoCIeuLe
nanjgeMuje Kosusa He Mory dutu ogodpeHa ip>kaBaMa WiaHUI[aMa de3 leroBor
yBobema. [la du nodune nomenyra cpegcra Mahapcka u ITorbcka cy npucrane
Ha ycIlocTaB/batbe Mexanusma, C TUM LITO CY JOHEK/Ie yCIlese /1a YOKBMpe IIo-
CTyHaK 3a M3puijame mwrMe npeasubhenux mepa. Hanme ga du canknuje y Bugy
yckpahuBama cpezicTaBa 13 eBponCcKMX GpOHIOBA CTYINIE HAa CHATY, TOTpedHa je
IpeTXo/iHa IIpoBepa 3aKoHUTOCTH off ctpaHe Cyza nmpasgie. Kao fpyro Komucuja
je Ipe MoKpeTamwa Mexanuszma, [y>kKHa fa p>XKaBU WIAHMIY IMCMEHO CAOIILTU
CBOje HaMepe U jaCHO U3JIOKI CBOje pasyore. [Ip>kaBa 4IaHMIIA MMa POK Of jeHOT
[0 TP Mecella Ia IPUIIPEMM OfITOBOP, Kao 1 Jia IIPeJII0KM KOpeKTUBHe Mepe. Kao
tpehe ykonmko gpkaBa wiaHuia cMatpa ga Komucuja Huje 1oBo/pHO 0djeKTHBHa,
1CTa MIMa IIPaBo fla ce 0dpartu IpefcefHNKY EBporckor caBera 1 Jja 3aTpak ja
Ce Ha IheroBOj HapeJHOj CeHUIM OfIP>KY paclipaBa Ha OBy TeMy. Tume fp>kaBa
YyIaHuIa foduja jour Ha BpeMeHy Ipe ycKkpahuBama cpefcrasa YHuje.

Y npakcu MexaHM3Ma je IpuMereH npotus Mahapcke u To Ha cnepehn Ha-
uyH. Y HoBeMOpy 2021. roguae KoMucnja je mocmana mahapckoj Bragu gonuc y
KOMe joj CTaB/ba [I0 3HaMba J1a je 3adpuHyTa 300T HEITPABMTHOCTH Y 0O/1aCTH jaB-
HUX HadaBKy, palllpeHe 11 M3pakeHe MojaBe KOH(IMKTA MHTepeca 11 Kopymiuje.
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Ha cegunum EBponckor napimamenta 05.04.2022. roguHe npencenunia Komucuje
Ypcnyna ¢oune lep /Tajen (Ursula von der Leyen) caonmuruna je sa he Mexanusam
IO NIPBM YT OUTYU MOKPeHyT npotuB Mabapcke, mro je u popManHo yunmweHo
27.04.2022. ropuue. Komucuja je gana pok Mabapckoj Bmagu of 60 faHa fa ce
usjacHu. Komucnja je satum npepnoxuna Casery EY ga ce Mabapckoj yckpatn
7,5 MUIujapay eBpa CpeficTaBa U3 eBpoIrckux goHoposa. Yranosu Caset cy ce
ycarynacuian o u3Hocy of, 6,3 munujapge espa. Opnyka CaBeTa JoHeTa je KpajeM
meriemdpa 2022. roguHe.

5. 3ak/py4ak

Yuenrhe gp>xaBa y EBporckoj yHuju je BpemeHoM eBonmynpano. ITo ocanBamy
EBpornckux 3ajegHniia, HomeHn GefepaTHNM eTaHOM, TeOpeTNYapy CMaTpan
Cy /ia je YIAHCTBO y BuMa KoHayHO. CerecrionnsmMa Hehe dutu jep mHCTUTYIIN-
OHAJIHV CHCTeM 3ajefHNIA 1 YHuje cafip>xu depepanHe enemente. VIHTerpanuja
je oTHIIUIA MICYBUILE TajIeKo f1a dU cellecuja 3a Ap>kaBe WIaHuIe Oula UCIIATBa
U palllOHa/IHA. YOCTaZIOM IyTY HU3 TOiYIHA CaMO Cy IIpPMMaHe HOBE Y/IaHMIe, HI
jeHa HYje M3alllIa 13 3ajefHuLa 1 YHuje. MehyTum, mocnenwsu depnepantu npo-
rpaM KOjI je OCTBAapeH jecTe yBoheme jenHCTBEHe eBPOIICKe BalyTe, 3aK/byYHO
ca IbeHNUM CTaB/bameM y ontunaj 2002. rogune. Ilo yjenumemy nee Hemauxke, mo-
CTEITHO Yy Hajjauoj Ap)KaBM YWIaHMLM Ipeoral)yje KoH(enepaTHO CTAHOBMLITE.
EBporcka yHnja je caBes pkaBa, Koje HICY U3ryOusie CBOj CYBEpEeHUTET 1 IIPaBO
Ha caMooInpefie/berbe. OBO MUIIUbele MOTBPheHo je yroBopuma n3 JIncadona us
2009. ropnHe Kajja je 3BaHMYHO y YTOBOPE O OCHMBAIY YHETa ofpenda o Ipasy
Ha [TOBJIaYelbe U3 YIaHCTBa y EBponckoj yauju. VM Taga Mmucnumio ce fa je To Bu-
e Teopercka Moryhnocrt. Ca Brexit-om kxoju je okonuas 31.01.2020. roguHe, 1o
IPBI IIYT y IIPAKCY jefiHA Of, ApKaBa YIaHMIIA ce OTLenuIa of EBporicke ynnje.
EBporicka yHuja Bulle HIje YBpCTa TBOPEBMHA Ca IEPCIEKTIBOM Jla IIpepacre y
ono mro cy Cjequmene Amepuuke [Ipxxase. EBporicka nunTerpanuja je nocrana
HEIITO IITO II0 TOTPedy MOoXe I [ja ce OTKaXKe. YHMja je CacTaB/beHa Off BE/INKOT
dpoja yraHMIla TOHEKA ] XeTepPOTeHNX MHTepeca, Koje Takohe IMoHeKa ja TeIIko
Tornase JI0o 33jefHMYIKOT cTaBa. Y EBPOIICKOj yHUjU CUTYPHO BIajia IEeMOKpaTHja,
KaJia je U CelleCHOHM3aM HO3BO/beH. YHUja Huje 3aTBOP, U3 e MOXe fia ce n3abe.
VI3 mpakTMYHMX passior npepBubeHa je v mpuBpeMeHa CyclleH3Mja YIaHCTBa, OH/ia
KaJia jeflHa Off Ap>KaBa WIAHMIIA He IIOLITYje eBPOICKe PyHLaMEeHTaTHe BPEIHO-
ctu. [la nm je 300T CBe MPETXOHO HABEJEHOT, CaMo NocTojame EBporncke yHnje
IOCTajIa PelaTUBHA CTBAP M/ IIPOJIa3Ha T0jaBa?
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1. Introduction

Since the founding of the European Communities in the 1950s, the process of
European integration was open to the accession of new members. Having started
with the six founding member states of the European Communities, the Europe-
an Union has reached 27 members. Article 49 of the Treaty on European Union
(TEU) sets the basic principle of enlargement. Any European country that respects
the values contained in Article 2 of this treaty can request to become a member
of the European Union. Article 2 of the Treaty on European Union stipulates that
the European Union is based on the values of respect for human dignity, freedom,
democracy, equality, the rule of law, and respect for human rights, including the
rights of minorities. These values are common to member states in a society in
which pluralism, non-discrimination, tolerance, justice, solidarity, and equality
between women and men prevail.

There were theoretical disagreements about the possible secession of one of the
EU’s member states. One school of thought argued that withdrawal was impossible
due to the federal features of the European Economic Community.

The decision contained in the 2005 Draft of Treaty establishing a Constitu-
tion for Europe (,later included in the Lisbon Treaty of 2009, resolved all doubts
regarding the issue of withdrawal from the European Union.' Namely, the Trea-
ty of Lisbon expressly provides for the right of member states to decide on their
"withdrawal" from the European Union in accordance with their own constitu-
tional requirements.

The Treaties of Amsterdam and Nice allowed the suspension of certain rights
of a member state which breached the EU’s values under Article 2 (Manin, 2005:
115). Such a solution was necessary to fill the legal gap that would arise if one or
more member states violated human rights or the principles of a democratic po-
litical system and market economy.

I Draft of the Treaty on European Union (TEU), Article I-59.
2 Treaty on European Union, Article 50, Paragraph 1.
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2. Accession to the European Union

2.1. Requirements for accession to the European Union

2.1.1. The status of an internationally recognized state

An internationally recognized country can apply for membership in the European
Union. The best proof of that is membership in the United Nations. A candidate
country should have the hallmarks of statehood, i.e., population, territory and or-
ganized political rule. In connection with this last condition, doubts have arisen
regarding states that have territorial problems. For example, Cyprus is divided into
the southern Greek and the northern part under Turkish occupation. Essentially,
the accession of Cyprus to the European Union clarified things to some extent.
Namely, if the member states of the European Union recognize the territorial in-
tegrity of the candidate country, its admission is possible even though that state
does not de facto control a part of its territory. In that case, the law of the Euro-
pean Union will be applied in the part of the country that the mentioned country
governs until it regains sovereignty over the entire territory.

2.1.2. Geographic criteria: being a European country

Article 49 of the Treaty on European Union suggests that the candidate should
be in the territory of the European continent. European integration is regional in
nature, and its expansion to other continents would not be expedient given the
inevitable economic and cultural differences. For instance, Morocco’s candida-
cy for membership in 1987 was not taken into consideration (Isaac et Blanquet,
2012: 39). However, doubts arose about countries whose territory is only partially
in Europe, such as Turkey. In this regard, it should be borne in mind that Tur-
key’s candidacy was not contested for geographical reasons but due to the state
of democracy and human rights in the country. Nevertheless, the argument that
the bulk of Turkey’s territory lies in Asia and that its population predominantly
belongs to Islamic culture and civilization was not insignificant. In any case, it
is sufficient for a part of the candidate country’s territory to be in Europe for its
request for accession to be viable.

2.1.3. Democratic political system and respect for human rights

The stability of institutions guaranteeing democracy and respect for human rights
were at first tacit conditions, given that they did not feature in the Treaty estab-
lishing the European Economic Community. In practice, however, accession was
impossible until these requirements were met. For example, Greece signed an As-
sociation Agreement with the European Economic Community in 1961 but could
not join the EEC as long as the military junta remained in power (1967-1974).
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Spain and Portugal were in a more or less similar situation under the dictatorial
regimes of Francisco Franco) and Antonio de Oliveira Salazar. Today, Article 2 of
the Treaty on the European Union, which discusses democracy, the rule of law,
and fundamental human rights, is a formal and obligatory requirement for mem-
bership in the European Union. A candidate must share the ideological views that
prevail in the EU’s other member states.

2.1.4. Market economy and sufficient level of economic development

At the meeting of the European Council in Copenhagen in June 1993, in prepa-
ration for the candidacy of the countries of Central and Eastern Europe, the ac-
cession requirements were clarified. The European Council went further than the
then valid Treaty on establishing the European Community (Bulletin, 1993). The
European Council required the candidate to have a functioning market economy,
as well as the capacity to cope with competitive pressure in the internal European
market. In other words, the economic critera boiled down to an economy based on
the guaranteed right to private ownership of the means of production, free market,
and companies capable of surviving in the fiercely competitive European market.

2.1.5. The acquis of the European Union and legislative alignment

A candidate for EU accession must be willing to unconditionally accept and enact
the acquis communautaire (also known as the Community acquis or European
acquis). It primarily involves the provisions of the founding agreement (source
law) as well as derived law (regulations, directives, decisions), but also internal
agreements between member states and international agreements concluded by
the Union. A newly admitted member can request temporary deviations from the
full application of certain parts of European Union legislation during the so-called
transitional period (Manin, 2005: 106).

2.2. The process of joining the European Union

The process of joining the European Union is complex. It is characterized by the
phases in which the institutions of the Union play a key role and the phases that
unfold in accordance with the rules of international law. Formal accession is usu-
ally preceded by the signing of an Association Agreement between the Europe-
an Union and the candidate country. Stabilization and Association Agreements
(SAAs) have been implemented for the countries of Southeast Europe, paving the
way for the given country’s future EU membership by providing tarift-free access
to EU - in other words, free trade, removing obstacles to the free provision of ser-
vices and the movement of capital, the implementation of European legislation to
achieve free competition, the normalization of the relations of the given state with
its neighbors, and its inclusion in the Common Foreign and Security Policy (CFSP).
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2.2.1. Applying for EU accession

The EU accession process formally begins with the Minister of Foreign Affairs of
the interested country submitting a written application to the Council (Article 49
of the Treaty on the European Union). Therefore, accession to the European Un-
ion depends on the explicitly expressed wish of the interested state, and the Union
cannot invite a specific state to join it (Isaac et Blanquet, 2012: 37). The Treaty of
Lisbon introduced a procedural novelty, stipulating that the European Parliament
and the member states’ national parliaments need to be notified about a received
request for accession in addition to the Commission.’ The underlying premise is
that the European and national parliaments would discuss the received application
and give the Council helpful feedback on the mood of the deputies regarding the
accession of the new state. As a rule, countries submit an accession application to
the EU only if they have received assurances in diplomatic contacts that the re-
sponse of the EU institutions and member states will be affirmative. However, there
may be exceptions to this informal rule. For example, in 1987, Turkey submitted
a request for admission to the European Economic Community in order to exert
political pressure, knowing the Council would reject its application.

2.2.2. Opinion of the Commission on the application for EU membersip

Having received the application, the EU member states consider whether it is ad-
visable to open negotiations with the applicant. Consultations between Member
States and discussions with the applicant may take some time. The Commission
is obliged to submit an opinion to the Council recommending, not recommend-
ing, or advising to delay the opening of negotiations.* Although the Commission’s
opinion is not legally binding, it is very important for making a decision on the
start of negotiations. In this regard, the Commission submits a questionnaire to
assess the readiness of the state to begin the process of accession. It is necessary
for the candidate country to clearly and concisely answer all questions to help the
Commission form its opinion.

2.2.3. Obtaining the status of a candidate country for EU membership

Then, it became established in practice that, upon receiving a positive Opinion
from the Commission, the European Council unanimously grants the interest-
ed country the status of a candidate for EU membership (Alomar et al., 2013;
469). The European Union adopts a pre-accession strategy towards the candidate
country, which includes the implementation of the Stabilization and Association
Agreement, the allocation of pre-accession financial aid, and the establishment

3 Article 49 of the Treaty on the European Union.
4 Article 49 of the Treaty on European Union.

23



Serbian Review of European Studies, vol. IT (2023), no. 3, pp. 3-34

of structured dialogue between the Union and the candidate country. Structured
dialogue allows the candidate country to participate in the programs, agencies,
and committees of the European Union and receive financial assistance for deter-
mining and implementing the national program for harmonizing its legislation
with the acquis of the European Union; the Commission publishes annual progress
reports, and the two parties have a continued political dialogue.

2.2.4. Decision of the European Council to open negotiations with a candidate
country for EU membership

Granting candidate status does not mean that membership negotiations will au-
tomatically begin. This requires a unanimous decision of the European Council
(Alomar et al., 2013: 469). The European Council decides to begin accession ne-
gotiations if it is convinced that the candidate country meets the so-called Co-
penhagen criteria.

2.2.5. Accession negotiations

Then, the process moves to the interstate phase, characterized by negotiations be-
tween the government of the acceding state and the governments of the member
states toward drafting a treaty of accession. This is not an agreement between the
Union and the applicant state, but an international agreement signed by the gov-
ernments of the member states with the government of the acceding, which de-
termines the conditions of admission and forms of participation of the new state
in the Union. Since these are international negotiations, it would be logical for
the representatives of the acceding state to negotiate with the government of each
member state separately. However, since it is a single agreement, the member states,
at the proposal of the Commission and with prior preparation in COREPER, de-
termine their common position in the Council of Ministers, and the President of
the European Council defends it on their behalf. In practice, the Commission is
tasked with establishing a model that can verify whether the acceding state is ready
to enter the Union, i.e., whether it has harmonized its legislation with the acquis
of the (Manin, 2005: 109). This model consists of chapters that correspond to the
different areas of the acquis. Until the beginning of the accession negotiations
with Turkey and Croatia, there were thirty-one of these chapters, after which the
number of chapters was increased to thirty-five. Chapter 35 covers miscellaneous
issues that can arise during the negotiations. In the case of Croatia, there were no
such questions, and the last chapter was not opened. In Serbia’s case, Chapter 35
has an important role in the negotiations because it looks at the normalization of
relations with the contested territory of Kosovo.

Using these chapters as its framework, the Commission examines the legisla-
tion of the candidate country through the screening process, gauging its level of
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alignment with EU legislation, determines what the candidate country must do to
improve its level of alignment with the acquis before accession, and decides which
areas of the acquis could be subject to a transitional period. Therefore, screening
means comparing the legislation of the Union and the candidate state in a cer-
tain area, allowing the Commission to determine whether the candidate country
has harmonized its legislation enough to begin negotiations in that chapter. The
Commission can also conclude that the candidate country is not yet ready to be-
gin negotiations, which is why it proposes benchmarks that the candidate coun-
try must meet in order to open negotiations in a given area. During the screening
process, the Commission does not rely solely on the data it receives from the can-
didate country but occasionally sends its own experts to assess the situation in
the candidate country (Jacqué, 2009: 116). Therefore, the Commission ascertains
that the acquis is not only formally enacted and that it is genuinely integrated and
implemented in the candidate state. Based on the Commission’s screening report,
the Council formulates a joint position on beginning chapter negotiations, which
also involves the decision when to open negotiations and lays down the criteria for
closing negotiations. For its part, the candidate country submits to the Union its
negotiating position on the chapter in question, with possible requests for transi-
tional periods regarding the full application of the acquis. After the opening of a
negotiation chapter, the candidate country works to achieve full alignment with
the acquis and meet the criteria for closing the chapter. Chapters are opened in suc-
cession and closed when the candidate country meets all the criteria laid down in
the decision of the Council adopted at the proposal of the Commission. The closing
of the last chapter suggests that the accession negotiations are coming to a close.

Negotiations on the treaty of accession continue depending on the candidate
country’s level of readiness, the complexity of the issues to be resolved, and the
political will and geostrategic interests of the governments of the member states.
The treaty of accession obliges the acceding state to respect its acquis, although it
may be granted a grace period for enacting certain provisions of the acquis. Thus,
in the transitional period, the acceding country can retain protective tariffs in in
some branches of the economy or, alternatively, get some additional time to in-
troduce European norms into the national legislation in certain areas, such as ag-
riculture, fishing or competition (Manin, 2005: 112). The transitional period can
also protect old member states by restricting the freedom of residence for workers
from newly admitted member states for a certain period of time (for example, the
transitional period that limits freedom of residence for workers from Eastern Euro-
pean member states in Western European member states). The treaty on accession
makes the necessary adjustments to the EU institutional system, determining how
and in what number the new member state will be represented in EU institutions.
Ultimately, the final text of the treaty on accession reflects the conditions under
which the candidate country is ready to accede to the European Union.
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In recent years, accession to the European Union increasingly depends on the
Union’s capacity to integrate a new member, that is, the ability of its institutional
system to function and make decisions effectively. The delay in Croatia’s acces-
sion to the European Union should be seen not only as a result of the candidate’s
internal problems (the extradition of war crimes suspects to the International
Court of Justice in The Hague, the border dispute with Slovenia) but also of the
failure to ratify the Treaty on the European Constitution in 2005 and the negoti-
ations about the Treaty of Lisbon in 2009, which improved the efficacy of the EU
institutional system.

2.2.6. Conclusion of the treaty of accession

The European Council adopts the decision on signing the treaty of accession, i.e.
on the admission of the candidate country, after consulting the Commission and
with the European Parliament’s approval.’ The opinion of the Commission is not
binding for the Council and is of a formal nature given its active participation in
the drafting of the treaty of accession. Since the Single European Act came into
force in 1987, the European Parliament approves the treaty of accession based on
the positive declaration of an absolute majority of votes of all members of the Euro-
pean Parliament. If the proposal for accession does not receive the required num-
ber of votes in the European Parliament, the accession procedure of the candidate
state is suspended. Therefore, both the candidate and the member states during the
accession negotiations must take into account the views of the Parliament. When
deciding on accession, the Council and the Parliament should take into account
the criteria laid down by the European Council in Copenhagen in 1993.

The Council passes a unanimous decision on the admission of the candidate
country. Formally, it is enough for the representative of only one member state in
the Council to vote against the accession of the candidate country and suspend the
accession process, essentially giving veto powers to every member state. In prac-
tice, however, it is in the interest of the member states to approve the accession of
a country that meets the requirements because enlargement expands the internal
European market to include new consumers and stabilizes the general political
situation on the European continent. In addition, the political influence that large
member states have on medium-sized and small member states should be taken
into account. The treaty of accession is signed by representatives of the candidate
state and all member states. The treaty on accession, like other international agree-
ments, enters into force upon its ratification by the signatory states. In practice,
the acceding state decides to ratify the treaty in a referendum (Manin, 2005: 112).
Member states, on the other hand, usually ratify them in their respective parlia-
ments, although some have been known to resort to referendums (Manin, 2005:

5 Article 49 of the Treaty on European Union.
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112). For example, in 1972, France asked its citizens to ratify the accession treaties
of Great Britain, Ireland, Denmark, and Norway in a referendum. Even in that
last phase, the member states still retain veto powers because if just one of them
refuses to ratify the treaty, the new member cannot accede. The same applies to
the candidate state, which can abandon its accession in this last stage of the pro-
cess should its citizens reject the treaty of accession in a referendum. In Norway;,
this happened twice, in 1972 and 1994.

The treaty of accession is an international agreement that has the same legal
force as founding treaties, and it can change them, that is, adapt them to reflect
the accession of a new member state (Manin, 2005: 113). In this sense, the treaty
of accession provides for the necessary institutional changes in the composition
of the institutions and bodies of the Union, voting in the Council, and modifying
the territorial scope for the application of the founding treaty.

3. Withdrawal of a member state from the European Union

The secession of federal state members is a politically and legally conflicting issue.
Secessionist events, often violent, generally mark a break with the federal period
and a return to the creation of nation-states (Dubout, 2021: 173).

In There were theoretical disagreements about the secession of a member state
of the European Union. One line of thought argued that withdrawal was not possi-
ble due to the federal nature of the European Economic Community. The preamble
of the founding treaty included a provision about the constant striving towards
an ever closer Union. The Court of Justice of the European Communities in its
rulings emphasized the limiting the sovereign rights of member states, i.e. their
transfer to the Community (EUR-lex, 1964). In addition, theorists who contested
the right to withdraw from the EU cited Article 56 of the 1969 Vienna Convention
on the International Law of Treaties (Isaac et Blanquet, 2012: 41), which stipulates
that “a treaty which contains no provision regarding its termination and which
does not provide for denunciation or withdrawal is not subject to denunciation or
withdrawal” - except in drastically changed circumstances.

Nevertheless, in practice, the dominant view became that withdrawal from
the European Union is possible because the member states did not completely lose
their sovereignty by joining (Manin, 1995: 80). This position was confirmed in
1974, when British Labor threatened to leave the European Economic Community
unless the treaty of accession concluded by their Conservative predecessors was
amended (Boulouis, 1995: 53). France and Germany believed that the signed treaty
could not be revised but did not challenge the legal basis of the British request for
withdrawal. The crisis ended with a compromise between Great Britain and the
other member states reached in Dublin in 1975. The Labor government, although
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Britain is a parliamentary country in which the Parliament has the authority to
decide on the most important issues, still gave its citizens an opportunity to de-
cide in a referendum on Britain’s continued membership in the Community. The
majority of Britons voted in favor of the UK remaining a member of the European
Economic Community.

In the meantime, new reasons appeared in favor of recognizing the right to
withdraw from the EU. Certain member states rejected the proposed amendments
to the founding treaties in a referendum, such as Denmark in 1992 and Ireland in
2011. That led to the conclusion that those who obstruct the progress of European
integration should be allowed to withdraw from the European Union. Another line
of thought argued that the European Union is not a prison and that a sovereign
state that had entered it of its own free will is also entitled to leave it.

A provision contained in the Draft treaty establishing a constitution for Eu-
rope from 2005, later included in the Treaty of Lisbon (2009), resolved all doubts
regarding the withdrawal of a member state from the European Union.® Name-
ly, the Treaty of Lisbon expressly allows any member state to decide to withdraw
from the European Union in accordance with their constitutional requirements.”

3.1. The withdrawal clause in the Treaty of Lisbon

According to the Treaty on European Union (TEU) adopted in Lisbon in 2009,
the withdrawal of a secessionist member state is its unconditional, sovereign
right. However, unlike withdrawing from other international organizations, in
this case, the member state is required to respect its internal, national constitu-
tional norms (Dubout, 2021: 177). This internal requirement carried weight dur-
ing Brexit. Namely, the British decision to withdraw was made in a referendum
in June 2016 with 51.89 percent of votes in favor of leaving the EU. However, the
Supreme Court of the United Kingdom ruled that this was not enough and that
the British Parliament must approve any decisions of the executive branch. Thus,
although the people had had their say, the British government was not allowed to
initiate withdrawal and trigger Article 50 of the Treaty on European Union until
the Parliament authorized it to do so.

A country that decides to withdraw from the Union notifies the European
Council of its intention to withdraw in writing. The date of delivery of that letter is
relevant. Namely, from that day, a two-year period begins in which the secessionist
state and the European work to conclude a withdrawal agreement. This agreement
regulates how the withdrawal will proceed and future mutual relations to ensure
that secession will be as frictionless as possible and future relations as normal as

6 Draft treaty establishing a constitution for Europe, Article I-59.
7 Treaty on European Union, Article 50, Paragraph 1.
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possible. In the case of Brexit, the withdrawal negotiations were not multilateral:
there were no negotiations between the representatives of the member states and
the secessionist government. The Union had previously determined its joint po-
sition and acted towards the British Government as a single bloc. Its authorized
negotiator was the Frenchman Michel Barnier. This disappointed British Prime
Minister Theresa May, who hoped to play the card of disunity among Europeans.

The withdrawal agreement on behalf of the Union is concluded by the Council
upon the approval of the European Parliament and is based on a decision passed
by a reinforced qualified majority, with at least 72 percent of Council members in
favor, representing 65 percent of the EU’s population.® Representatives of a mem-
ber state that wants to withdraw from the Union do not participate in deliberations
and decision-making within the European Council and the Council. Withdrawal
takes place when the withdrawal agreement enters into force or, if no agreement
has been reached, no later than two years after the seceding country notified the
European Council of its intention to withdraw.

A withdrawal agreement is not legally necessary. If there is no agreement be-
tween the European Union and the seceding state, withdrawal takes effect two
years after the notice of the intention of withdrawal was submitted, unless the
European Council has unanimously approved additional time for negotiations.
This provision in Article 50 Paragraph 3 of the Treaty on European Union is in-
tended to allow a member state to withdraw even when there was no mutually
agreed separation.

In the case of the British secession, at the request of the British government,
the deadline for concluding the withdrawal agreement was extended three times.
The British government submitted its formal notice of withdrawal on 29 March
2017, and the deadline for Brexit was 29 March 2019. However, as explained above,
for the United Kingdom to leave the European Union, the British Parliament had
to authorize the Government to initiate withdrawal. As an agreement could not
be reached in the Parliament, no decision on the conclusion of the withdrawal
agreement could be passed. The Supreme Court of the United Kingdom ruled that
without an Act of the Parliament, there could not even be an exit from the Union
without a withdrawal agreement. For a time, the European Union was a hostage
of the British constitutional-parliamentary conundrum. The European Union and
Great Britain finally signed the EU-UK Trade and Cooperation Agreement on 31
December 2021. It provides that British legislation will largely remain in line with
European legislation and that there will be no reintroduction of quotas and tariffs
in trade (Dubout, 2021: 181).

8 The procedure provided for in the Treaty on the Functioning of the European Union, Article
238, Paragraph 3.
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3.2. Partial secession - secession of a part of the territory of a member state

When a part of the territory of a member state secedes, it also leaves the Euro-
pean Union. Greenland was an integral part of the Kingdom of Denmark until
1979, when it became an autonomous territory. In a referendum held in 1982, the
citizens of Greenland decided not to be part of the European Economic Commu-
nity. Special amendments to the founding treaty stipulated that the territory of
Greenland was no longer part of the European Community, making it one of the
Overseas Countries and Territories of the European Union (Manin, 2005: 115).
What would be the stance of the European Union in case of the secession of a
part of the European territory of one of its member states? Would a seceded ter-
ritory that wanted to remain in the Union be allowed to do so? This issue is not
purely theoretical, as Scotland has considered leaving the United Kingdom and
remaining in the European Union. The same applies to Catalonia, whose politi-
cians intended to secede from Spain but to remain in the European Union. In in-
ternational law, self-determination is neither guaranteed nor prohibited (Dubout,
2021: 182). The position of the European Union on secessionism is not encourag-
ing; it could even be argued that the Union protects the territorial integrity of its
members. Namely, the Union makes it clear that in the event of the secession of
a part of the territory of one of its member states, the newly created independent
state will leave the European Union as well. It will be considered a third country
and the secessionist government would have to request admission and go through
the accession process, as if it had never been part of the European Union. In the
case of Catalonia, the European Commission has underlined that the legality of
the 2017 independence referendum will be evaluated in accordance with the con-
stitutional norms and the legislation of Spain. If the Spanish state authorities con-
sider the independence referendum unconstitutional, it will also be seen as illegal
by the European Union, and it cannot recognize its results (Dubout, 2021: 182).

4. Suspension of European Union membership rights

The Treaties of Amsterdam and Nice allow for the possibility of suspending EU
membership rights “if a country seriously and persistently breaches the principles
on which the EU is founded”’ The aforementioned clause was necessary to fill the
legal gap that would arise if one or more member states violated human rights or
breached the principles of a democratic political system and market economy. The
creators of the founding agreement did not include the measure of exclusion from
membership, otherwise present in international law. For instance, Article 6 of the

9 Former Article 7 of the Treaty on European Union.
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United Nations Charter allows for the possibility of expelling members from this
international organization. However, the European Union took the stance of the
irreversibility of membership, the federal features of European integration, and
the fundamental differences between the European Union and an international
organization (Berramdane et Rossetto, 2017: 62).

Given that suspension has serious consequences for both the offending coun-
try and the Union, the Treaty of Lisbon outlines a three-step suspension process.'’
In the first phase, the Council determines that there is a clear danger that one of
the member states will seriously violate the principles laid out in Article 2 of the
Treaty on European Union. The Council adopts this at the recommendation of
the Commission, the European Parliament or one-third of the member states and
four-fifths of its members. In addition, the Council needs the approval of the Eu-
ropean Parliament." Before reaching this conclusion, the Council should question
the offending member state and, in accordance with the previously described pro-
cedure, it can send recommendations to it. The Council regularly verifies whether
the reasons that led to its decision are still valid.

In the second phase, the European Council, with the approval of the Euro-
pean Parliament and at the recommendation of one-third of the member states
or the Commission, invites the offending member state to present its stance and
determines the existence of a serious and persistent breach of the principles de-
fined in Article 2 of the Treaty on European Union."”” Based on this decision, in
the third phase, the Council by a qualified majority decides on the suspension of
certain membership rights of the violator state resulting from the application of
the treaty, including the voting rights of the offending country’s representative
in the Council.”® Conversely, the Council can modify or cancel the suspension of
rights if the situation in the member state changes."

To date, no member state has had its EU membership rights suspended, even
though there have been crisis situations. In early 2000, the conservative politi-
cian Wolfgang Schiissel became Chancellor of Austria in a coalition government
with the far-right Freedom Party of Austria (FPO) led by Jérg Haider (d'Estamael,
2000). Namely, the other member states feared that the values on which the Eu-
ropean Union rests could be threatened if the Nazi ideology, which was partially
espoused by the Freedom Party of Austria, were affirmed and revived. The Eu-
ropean Union particularly feared that the negative political tendencies that had
appeared in Austria could spread to other member states, especially Germany.

10 Article 7 of the Treaty on European Union.

11 Treaty on European Union, Article 7, Paragraph 1.
12 Treaty on European Union, Article 7, Paragraph 2.
13 Treaty on European Union, Article 7, Paragraph 3.
14 Treaty on European Union, Article 7, Paragraph 4.
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Austria, on the other hand, argued that as a democratic country, it must respect
elections results and resented the interference of the European Union in its inter-
nal affairs. The crisis in the relations between Austria and the European Union
ended without a vote on the suspension of membership rights. Instead, the mem-
ber states decided to suspend their bilateral diplomatic relations with Austria on
February 22, 2000. The Union’s so-called “diplomatic sanctions” against Austria
were lifted seven months later, in September 2000, after a report on the situation
in that country was submitted.

Essentially, Article 7 of the Treaty on European Union proved difficult to im-
plement in practice. Namely, membership suspension proceedings were initiated
against Poland in 2017 and Hungary in 2018, due to failure to respect the fun-
damental rights valid in the European Union (right to education, LGBT rights,
functioning of the rule of law). However, in order to adopt a decision on the sus-
pension of membership rights in the European Council, as pointed out in the pre-
vious presentation, a unanimous decision of the European Council is needed. In
a show of solidarity, Hungary and Poland vetoed the suspension of each other’s
membership rights as soon as suspension proceedings against one of them were
initiated (Lictevout&Ledroit, 2023).

4.1. The Rule of Law Conditionality Regulation
and the conditionality mechanism

On 16 December 2020, the European Union introduced the Rule of Law Condi-
tionality Regulation, which is meant to prevent a member state that violates the
principles of the rule of law from being the beneficiary of financial support from
the funds of the European Union. The so-called conditionality mechanism is in-
itiated by the Commission if it determines a violation of the principle of the rule
of law that threatens the purposeful use of European funds. The Commission can
also decide to trigger the conditionality mechanism when there is a clear and se-
rious danger that the principles of the rule of law will be threatened in the future.
The Commission submits a recommendation for triggering the mechanism to the
Council. The decision on the suspension of payments is passed in the Council by
a qualified majority of votes within one month. The introduction of the Condi-
tionality Regulation itself required a unanimous decision of the European Coun-
cil and the consent of the heads of state or government of Hungary and Poland,
which were potentially the most threatened by it. The Commission and numerous
MEDPs insisted that the 750 billion euros intended for recovery from the COVID-19
pandemic could not be approved for member states without its introduction. In
order to obtain the mentioned funds, Hungary and Poland agreed to introduce
the Regulation, although they managed to some extent to outline the procedure
for implementing the measures provided for by it. Namely, to deny funds from the
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EU budget to a member state, the Court of Justice must first assess the legal basis
of such a move. Secondly, before triggering the Regulation, the Commission has
to formally notify the member state of its intentions and clearly state its reasons.
The member state has a deadline of one to three months to prepare a response and
propose corrective measures. Thirdly, if the member state believes that the Com-
mission is not objective enough, it can appeal to the President of the European
Council and request that a discussion on this topic be held at the next session. This
gives the member state more time before EU funds are withdrawn.

In practice, the mechanism was implemented against Hungary in the follow-
ing way. In November 2021, the Commission notified the Hungarian government
of its concerns about irregularities in the field of public procurement, widespread
and pronounced conflicts of interest, and corruption. At a session of the Euro-
pean Parliament held on April 5, 2022. In 2018, the President of the European
Commission, Ursula von der Leyen, announced that the mechanism would be
triggered against Hungary for the first time, which was formally done on April
27,2022. The Commission gave the Hungarian government 60 days to respond.
The Commission then proposed to the Council of the EU to withhold 7.5 billion
euros from the European budget. The Council members agreed to freeze 6.3 bil-
lion euros at the end of December 2022.

5. Conclusion

Membership of countries in the European Union has evolved over time. After the
establishment of the European Communities, carried by a federal elan, scholars
believed that membership was final. There would be no secession, they thought,
because the institutional system of the communities and the Union contains feder-
al elements. Integration has gone too far for secession to be profitable and rational
for member states. After all, for many years, only new members were admitted
and not a single one left the communities and the Union. However, the last fed-
eral program that was implemented was the introduction of a single European
currency, and the euro was launched in 2002. After the unification of Germany,
the confederal point of view gradually prevailed in the most powerful member
state. The European Union is a union of states that have not lost their sovereignty
and right to self-determination. This opinion was confirmed by the Treaty of Lis-
bon in 2009, when a provision on the withdrawal from the European Union was
officially included in the founding treaties. At the time, this was seen as more of
a theoretical possibility. When Brexit took place on 31 January 2020, for the first
time in history one of the member states seceded from the European Union. The
European Union is no longer a solid entity with the prospect of growing into the
European counterpart of the United States of America. European integration has
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become something that can be canceled if necessary. The Union consists of mem-
bers with sometimes diverging or even conflicting interests, which also sometimes
have difficulty reaching a common position. Democracy certainly prevails in the
European Union given that secessionism is allowed. The Union is not a prison,
there is a way out. For practical reasons, a temporary suspension of membership
rights can be implemented when a member state is found to have violated Euro-
pean fundamental values. Has the existence of the European Union then become
a relative or transient matter?
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